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IN THE 


United States Court of Appeals 


For THE Disrricr or CotumBla Crcuir 


No. 20,265 


Deumar R. Aytor and Vimointa Aytor, Appellants, 


v. 
Inrercounty Consrruction Corporation 
and 


Currron Ross, Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Both the lower Court and this Honorable Court have 
jurisdiction by virtue of the fact that this case arises out 
of an accidental injury sustained in the District of Co- 
lumbia. Jurisdiction is thereby conferred by virtue of 
Title 11, Section 306, D. C. Code, 1961 Edition. Jurisdic- 
tional facts are adequately set forth in the complaint filed 
by the Plaintiffs in the Court below (JA 1). 


2 


STATEMENT OF THE CASE 


In December of 1959, the Plaintiff Delmar R. Aylor was 
employed as a construction inspector for the District of 
Columbia Department of Highways and Traffic. During 
that time the Department of Highways was engaged in a 
project on North Capitol Street between Bryant Street and 
Michigan Avenue, which consisted of widening North 
Capitol Street and creating in that area a dual lane road- 
way with a concrete dividing strip. (JA 7) South of 
Bryant Street, North Capitol existed in its original form, 
being an undivided roadway approximately 50 feet in 
width. (JA 6, 7) The Defendant Intercounty Construc- 
tion Corporation was a subcontractor on the project en- 
gaged in the construction of water mains, sewers, and 
curbs. (JA 10) ‘The Defendant Clifton Ross was an 
employee of Intercounty. 


On the date of the accident in question, as one proceeded 
northbound on North Capitol Street, at Bryant he would 


proceed from the old roadway to the newly constructed 
dual lane. On that date, the east half of the dual lane 
was still under construction and not open for any traffic. 
The west half was completed and was accommodating both 
northbound and southbound traffic. (JA 8,9) There was 
a yellow dividing line painted on the street to separate 
the northbound and southbound traffic lanes. As traffic 
proceeded northbound approaching Bryant, it was neces- 
sary for the traffic to bear to the left in order to go onto 
the west side of the newly constructed roadway. (JA 10, 
11, 107, 108) The situation was depicted at the trial by a 
diagram showing the physical layout. (JA 6) 


At approximately 9:30 a.m. on December 29, 1959, the 
Defendant Clifton Ross was instructed by his supervisor 
to take an air compressor from one part of the construction 
area to another. (JA 87) It was not possible to turn 
around and so Mr. Ross was required to tow the air com- 
pressor several blocks in order to turn around and come 
back to the place he was supposed to leave the compressor. 
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(JA 87) He examined the connection between the com- 
pressor and the back of a flat bed truck owned by 
the Intercounty Construction Corporation and drove 
south on the newly constructed west half of North 
Capitol Street. (JA 87, 90) The air compressor was 
fastened by a steel tongue to the back of the tru 

was mounted on rubber tires. It had no lighting system 
or braking system of its own. (JA 12, 89) At this time 
the Plaintiff, on behalf of the District of Columbia Depart- 
ment of Highways, was inspecting the progress of the work 
being done by employees of Wilmouth Paving Company, 
another contractor on the project at the northeast corner 
of Bryant and North Capitol Streets. He was also con- 
yersing with another inspector, John Herlein. (JA 9, 
13, 26) 


The Plaintiff and Mr. Herlein observed the Intercounty 
truck driven by Mr. Ross proceeding southbound and 
noticed that the air compressor was weaving back and 
forth and rolling up and colliding with the back of the 
truck and drifting back in such a manner that it appeared 
that the tongue was broken and that the air compressor 
might come loose from the truck. (JA 12,17) They sig- 
naled to Mr. Ross by waiving their arms and yelling. (JA 
13,27) He seemed to recognize that they were signaling to 
him as he continued southbound. (JA 28) He went down 
a block or two, made a square around the block, and came 
northbound again on North Capitol approaching Bryant 
on the old section of the roadway. (JA 13, 28) This Plain- 
tiff again signaled to Mr. Ross and he pulled up and 
stopped the truck with the air compressor still in tow in 
a position with the front of the truck pointed toward the 
center island and extending back across the intersection of 
Bryant Street in the old section of North Capitol. (JA 14, 
15, 29) Although not completely blocking the northbound 
lanes, it was evident from the evidence that the compressor 
and truck were blocking that traffic to such an extent that 
traffic had to drive around the rear of the air compressor 
in order to continue northbound. (JA 15, 38, 39, 93, 94, 
99, 100) 
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After Mr. Ross stopped the truck, the Plaintiff walked 
to the right side of the truck and told him that he was 
about to lose the air compressor and that he had better 
hook a chain on it to keep it from getting away. (JA 14, 
16,88) Mr. Ross got out of the truck and went to the back 
and looked at the tongue which he found to be buckled in 
the middle. (JA 87, 88, 90) After some discussion as to 
how to hook a chain to it, the chain was apparently taken 
from the flat bed and put on the ground. (JA 16, 114, 115) 
The Plaintiff was then engaged in conversation with some- 
one else and looked away from the air compressor. (JA 
16-17) Mr. Ross became afraid to work further on the 
truck because traffic was coming so close to the back of the 
air compressor he was afraid that an accident was going to 
occur and he apparently did not want to get underneath the 
truck or compressor. (JA 93, 94) At this point, a motor 
vehicle driven by one Tinsley struck the rear of the com- 
pressor knocking it into the Plaintiff, causing him extensive 
injury to his left leg, which ultimately resulted in its ampu- 


tation. (JA 17,117) At the conclusion of the Plaintiff’s 
case, the Trial Court granted the motion of the Defendants 
Intercounty Construction and Ross for a directed verdict 
holding that the facts revealed in the Plaintiff’s case taken 
in their most favorable light did not establish a case of 
actionable negligence on the part of either Defendant. 
(JA 119-123) 


Although Leon A. Tinsley, the driver of the car that 
struck the air compressor, was originally sued, service 
could never be obtained, and the case proceeded without 
him as a party. 


STATEMENT OF POINTS 


1. The Court erred in directing a verdict in favor of the 
Defendants in that the evidence revealed a prima facie 
case of actionable negligence on the part of each Defend- 
ant and the facts could not be held to reveal contributory 
negligence or assumption of risk as a matter of law. 


9. It was error to admit evidence on Workmen’s Com- 
pensation. 
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SUMMARY OF ARGUMENT 


1. Parking a vehicle on a roadway so as to interfere 
with the normal flow of traffic is negligence. 


2. The Violation of the traffic regulations and the negli- 
gent parking of the Defendants’ truck was not excused 
by the Plaintiff’s signal. 


3. Plaintiff was not guilty of contributory negligence or 
assumption of risk as a matter of law. 


4. It was error to permit evidence of Federal Employee’s 
Compensation benefits. 


ARGUMENT 
L 


Parking a Vehicle on a Roadway So as To Interfere With the 
Normal Flow of Traffic Is Negligence. 


‘As was conceded by the Trial Judge in delivering the rul- 
ing of the Court, it is the law that to park a vehicle in a 
roadway so as to obstruct the normal flow of traffic is negli- 
gence. Such a view is generally taken by the courts that 
have considered the problem and it has been so decided in 
the District of Columbia. Such an act can constitute negli- 
gence per se in that it is the violation of a parking regula- 
tion but, even without a specific regulation, such an act can 
constitute common law negligence. The Plaintiff contends 
that both negligence per se and common law negligence is 
demonstrated on the part of Defendants Intercounty Con- 
struction and Ross for obstructing the flow of northbound 
traffic at the time of the accident. 


Specifically, these Plaintiffs contend that the following 
parking regulations were violated: (All are sections of the 
Traffic & Motor Vehicle Regulations of the District of 
Columbia.) 


Section 76—No person shall stand or park a vehicle in 
a roadway other than parallel with the edge of the road- 
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way headed in the direction of lawful traffic movement, 
and with the right hand wheels of the vehicle within 
twelve inches of the curb or edge of the roadway, ex- 
cept that on a one-way street the left hand wheels may 
be adjacent to and within twelve inches of the left hand 
curb, and except as hereinafter provided. 


Section 79—No person shall stop, stand or park a 
vehicle, except when necessary to avoid conflict with 
other traffic or in compliance with law or the directions 
of a police officer or traffic control device, in any of the 
following places: 


1. Within an intersection. 


* * * * * * 


3. Alongside or opposite any street, excavation or 
obstruction when stopping, standing or parking 
would obstruct traffic. 


Section 80 (h)—Whenever by reason of construction 
work upon or adjacent to any highway, the width of the 
roadway is reduced, parking shall be prohibited upon 
the roadway adjacent to said construction work and 
for a reasonable distance on either side thereof, and 
where the whole width of the roadway is less than 60 
feet except where traffic on the hirhway is divided into 
separate roadways carrying traffic in opposite direc- 
tions, parking shall also be prohibited on the side of 
the roadway opposite said construction work and for 
a reasonable distance on either side thereof. 


In the case of Ross v. Hartman, 78 U.S. App. D.C. 217, 
139 F. 2d 14, it was held: 


‘‘Violation of an ordinance intended to promote safety 
is negligence. If by creating the hazard which the 
ordinance was intended to avoid it brings about the 
harm which the ordinance was intended to prevent, it 
is a legal cause of the harm.’’ 


Subsequently, this Court had occasion to consider whether 
parking regulations, such as those mentioned above, are 
intended to promote safety and, hence, within the purview 
of Ross v. Hartman, supra, and held that they are in the 
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case of D. C. Transit v. Slingland, 105 U.S. App. D. C. 264, 
266 F. 2d 465: 


‘‘Regulation 76 is designed for the safety of the 
public and is not merely ‘intended and phrased to pro- 
mote the rapid and uninterrupted flow of traffic’ as 
Transit suggests. This being so, and the evidence 
affording a basis for the jury to conclude that the 
regulation was violated, its reception in evidence was 
not error; nor can we say the Court was required to 
rule that its violation, if found by the jury was im- 
matcrial.’’ 


Prior to Slingland, the Municipal Court of Appeals in 
the case of Violette v. Campbell, D. C. Mun. App. (1957), 1384 
A. 2d 330, had come to a similar conclusion when it held: 


‘« As for the challenge to the applicability of the traffic 
regulation, we hold in accordance with the general 
rule that a regulation of this sort is designed for the 
safety of the public and that a violation of it, together 
with all other relevant evidence in the case, could form 
the basis for a finding of negligence.’’ (Emphasis sup- 
plied.) 


For the reasoning of other courts that have considered 
this problem and come to similar conclusions, see the anno- 
tations at 73 A.L.R. 1074 and 17 A.L.R. 2d 582. 


The United States Court of Appeals for the Seventh 
Circuit in interpreting the law of Indiana (which State 
seems to take views similar to those here in the District 
on the problems of the violation of a statute or ordinance 
and proximate cause) came to a similar conclusion in Eber- 
hart v. Abshire, Tth Cir., 158 F. 2d 24 (1946), where they 
held: 


“Tn our case when the defendant left his automobile 
standing partially on the highway, he violated the stat- 
ute and was guilty of negligence per se. He was im- 
mediately put on notice of possible traffic accidents 
which were reasonably foreseeable as a result of his 
negligence, even though the manner in which they 
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occurred might possibly seem fantastic. Defendant’s 
negligence related just as much to plaintiff who was 
standing on the brim of the highway as it did_to 
motorists who were driving east on the highway. The 
foreseeability of the type of accident which occurred 
am the instant case and was set in motion by the negli- 
gence of Abshire was actual and could have been 
anticipated. The colliding of a vehicle approaching 
from the rear with the automobile standing partially on 
the highway was not at all impossible and the possi- 
bility that the moving vehicle might be a heavy truck 
which might strike the standing and lighter defendant’s 
automobile and cause it to pitch forward against the 
plaintiff, who was properly stationed off the highway 
and at a signal bus stop, likewise was plausible and 
not impossible. While the negligence of May [the strik- 
ing truck driver] was possibly the primary cause of 
the accident, the negligence of Abshire related to plain- 
tiff and was the producing or the direct cause of the 
injuries to plaintiff.”” (Emphasis and brackets added.) 


Plaintiffs contend that even if parking so as to obstruct 
traffic does not violate a specific regulation, it still con- 
stitutes negligence. This was the view of this Court in 
Peigh v. B & O Railroad Co. (1953), 92 U.S. App. D. C. 
198, where this Court, after holding that a police regulation 
prohibiting parking a railroad car on K Street was not a 
safety regulation within the meaning of Ross v. Hartman 
and hence its violation was not negligence per se, con- 
cluded that it would nevertheless constitute evidence of 
common law negligence. A similar conclusion was reached 
by the Municipal Court of Appeals in the 1950 case of 
Square Deal Trucking Co. v. Shiffiett, D. C. Mun. App. 
(1950), 75 A. 2d 442, in holding that one who parked a 
disabled vehicle on the roadway was bound under com- 
mon law to use due care to prevent it from becoming a 
hazard. 


The evidence in this case was clear to the point of being 
overwhelming that the truck and air compressor were ob- 
structing the flow of northbound traffic. The photographs 
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show that the accident occurred on the southbound street 
ear tracks and these, taken in conjunction with the diagram 
showing the location of those tracks in the roadway and 
the measurements of the investigating police officer, dem- 
onstrate unequivocally that the accident occurred almost 
in the middle of the northbound lane of traffic. Indeed, 
there can be no question of this on the appeal. This was 
mentioned by the learned Trial Judge in the course of his 
opinion where he says: 


‘““There is no question about the fact that there is 
evidence from which an inference could be drawn that 
the parking was in violation of law.’? (JA 121) 


Since the Plaintiffs have unquestionably demonstrated 
a clear case of negligence and violation of traffic regula- 
tions in parking the vehicle so as to constitute a traffic 
hazard, the only question that remains is whether or not 
this is evidence on which this Plaintiff can recover. The 


learned Trial Judge took the view that, although any other 
person in the area might have recovered, this Plaintiff 
could not because it was the Plaintiff, Delmar R. Aylor, 
who signaled to the Defendant Ross to stop the truck and 
that this act on his part precludes his recovery as a mat- 
ter of law. 


I. 


The Violation of the Traffic Regulations and the Negligent 
Parking of the Defendants’ Truck Was Not Excused by 
the Plaintiff’s Signal. 


Apparently, the Trial Judge took the view that although 
it might be negligence under ordinary circumstances for 
the Defendants to park their truck in the manner revealed 
by the evidence, somehow this violation was excused be- 
cause the parking was done as a result of the signal from 
the Plaintiff. Although it is conceivable that such a view 
could be taken by the jury under proper instructions, 
the Trial Court is in error in taking this view as a matter 
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of law. There are two reasons which this Plaintiff ad- 
vances in this regard. 


The Trial Court, in its opinion, overlooked the testimony 
of the Plaintiff himself in two areas which must necessarily 
create an issue of fact before such a conclusion can be 
drawn. 


The First: The Plaintiff and Mr. Herlein signaled while 
the truck was still going southbound. Mr. Herlein testified 
that the driver of the truck seemed to sce their signal. 
Also, the driver, Defendant Ross, at his deposition testi- 
fied that while still proceeding southbound he was aware 
of the signal being given to him by the Plaintiff and Mr. 
Herlein. (JA 87) It becomes immediately evident that re- 
gardless of the signal given the second time while the De- 
fedant Ross was driving northbound, an inference of fact 
could be drawn that he knew he was going to stop, and 
about where he was going to stop before the second signal 
was given and while he was still proceeding southbound. 
If such a conclusion is drawn, it becomes immediately evi- 
dent that the Plaintiff did not specify a particular spot in 
the roadway. 


Second: The Plaintiff testified as follows: 


“<Q. Could you see the way it was moving behind the 
truck at that time? 

A. It was still going in the same manner, moving 
forward, bumping the truck and then moving back. 

Q. What did you do then, when you saw him again? 

A. I attempted to flag him down in the area, the 
vicinity of the construction sign, by the barrier past 
the barricade, where we would be out of traffic. 

Q. Then what happened? 

A. He pulled up just a little bit past where I had 
moved to flag him down and he stopped the truck. 

I walked to the right side, passenger’s side, the 
window and asked Mr. Ross if he was aware what the 
compressor was doing, that he was about to lose it.’’ 
(JA 14) 
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The Trial Judge, in the course of his opinion, found 
as a matter of law that the Defendant driver stopped in 
the roadway at the direction of the Plaintiff and concludes 
therefrom as a matter of law that he stopped right where 
the Plaintiff told him to. Such a conclusion ignores the 
testimony of the Plaintiff himself that he tried to flag 
him into an area outside the traffic but that despite the 
nature of the signal the driver continued beyond. Although 
the jury is free to disbelieve this testimony by Mr. Aylor, 
the Trial Judge cannot rule it incredible as a matter of law. 


As a matter of interest, the testimony of Defendant Ross, 
the driver of the truck, at his deposition would seem to sup- 
port a factual conclusion that Plaintiff Aylor did not tell 
him specifically where to stop. 


““T was already coming back up North Capitol and he 
stopped me so he said, ‘You are about to lose a com- 
pressor’, so I pulls over to the other side and stopped.”’ 
(JA 87) 


Beyond these two questions of fact, the evidence, of 
course, demonstrates that Defendant Ross was driving the 
truck and that Mr. Aylor was outside the truck in the con- 
struction area standing on the ground. To attribute to 
Aylor not only control but the duty of parking the truck 
in a lawful manner would seem to impose on him a far 
greater obligation than is necessary and, at the same time, 
relieve the driver, who has the actual control, of any 
obligation. 


This Plaintiff is fully entitled to have a jury consider the 
issues of fact as to whether or not Mr. Aylor told the driver 
to stop in the exact spot where he did, whether Mr. Aylor 
tried to get him to stop outside a point of the traffic flow, 
and whether the driver knew while he was still going south- 
bound that he was going to stop in the general area where 
he stopped and chose the point independently of any direc- 
tion by Mr. Aylor. It would seem that conclusions in favor 
of the Plaintiff are possible on any of these points. 
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Ti. 


Plaintiff Aylor Was Not Guilty of Contributory Negligence or 
Assumption of Risk as a Matter of Law. 


The question then arises, regardless of whether the selec- 
tion of the spot was done by Ross independently or by him 
and Mr. Aylor in combination, whether Mr. Aylor was con- 
tributorily negligent for remaining at that point. It should 
be noted that the driver stopped north of the barricades 
and with the point of the truck north of Bryant Street so 
that there was no place left for the truck to go in order 
to get out of the traffic flow. The evidence is clear that 
there was a heavy line of traffic behind the truck and a 
jury should certainly conclude that it was not possible to 
back the truck up. Thus, there were only two choices avail- 
able to Mr. Aylor—either to let the truck remain and try 
to repair the hitch rapidly and get it out of the way, or to 
let it go without repairs. 


Mr. Aylor decided that the truck should be repaired. 
The jury is certainly free to conclude that this was a rea- 
sonable decision under all of the circumstances. A slight 
consideration of the potential damage to result from the 
uncoupling of this air compressor is all that is necessary 
for such a conclusion. There were many men working in 
this construction area and certainly one in Mr. Aylor’s 
position would have just cause to believe that if this air 
compressor came loose it would run free and probably into 
the construction zone, and do very serious bodily harm to 
some of the workmen. He was also certainly justified in 
concluding that if it came loose it could strike another 
automobile and cause serious damage to someone other 
than a construction worker. 


It is evident that Mr. Aylor’s decision was an effort on 
his part to prevent bodily harm to third persons. This was 
clearly something within the purview of his duties on the 
job, but, even if it were not, it is something clearly within 
the civic duty and responsibility of any citizen. 
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It is the law that where the negligence of Defendants 
has put the Plaintiff in a position where he must expose 
himself to some danger in order to exercise a right or 
privilege, the Plaintiff is not negligent in so doing. The 
Restatement of Torts 2d expresses this rule in Section 473: 


“Tf the defendant’s negligence has made the plain- 
tiff’s exercise of a right or privilege impossible unless 
he exposes himself to a risk of bodily harm, the plain- 
tiff is not guilty of contributory negligence in so doing 
unless he acts unreasonably.’’ 


Coupled with the question of his exercise of the rights 
and privileges that he had as a construction inspector, 
is the fact that he was trying to prevent harm to another 
person. Section 472 of the Restatement of Torts 2d says: 


“<It is not contributory negligence for a plaintiff to 
expose himself to danger in an effort to save himself 
or a third person, or the land or chattels of the plain- 
tiff or a third person, from harm, unless the effort 


itself is an unreasonable one, or the plaintiff acts un- 
reasonably in the course of it.’’ 


Under either view, it was for the jury, and not for the 
Judge, to determine whether or not this plaintiff acted un- 
reasonably in light of the conditions as they presented 
themselves at the time. 


Somewhat the same rationale applies to the question of 
assumption of risk. It was urged in the course of the mo- 
tion for directed verdict that by remaining at the point 
where the truck was Mr. Aylor assumed the risk. Counsel 
for the Defendants argued the reverse of such a situation 
in the case of Dougherty v. Charles H. Thompkins Co. 
(1957), 240 F. 2d 34, 99 U.S. App. D. C. 348. In that case, 
the appellant had slipped on ice and snow while walking on 
a temporary walkway built by the appellee during the 
course of a construction project. This Court discussed 
the ‘‘voluntary’’ aspect of assumption of the risk. It 
pointed out that since Plaintiff had a right to walk where 
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she did, she could not be found to have been voluntarily 
assuming a risk created by the Defendant’s negligence. We 
believe the same to apply here. The Defendants, 
through their negligence, created a dangerous situa- 
tion and they cannot thrust this situation upon the 
Plaintiff and force him to ‘‘take it or leave it’’, recogniz- 
ing that either alternative leaves the Plaintiff to select 
some degree of danger, either to himself or to third per- 
sons. The element of voluntariness is lacking. 


In line with the rules of Sections 472 and 473 and in the 
rationale of Dougherty v. Thompkins, supra, is the case of 
Wolfinger v. Shaw, 138 Neb. 229, 292 N.W. 731. In that 
ease, it was held not to be contributory negligence for the 
plaintiff to remove an electric pole from the public high- 
way since the pole did constitute a hazard to the general 
public. The same was held in Wilfred v. Galucci, 117 Vt. 
495, 95 A. 2d 37 (1955), where a mother was trying to stop 
a truck from coming upon her driveway and breaking low 


hanging power lines for fear of her children being elec- 
trocuted. 


These are but samples of the application of the rule. This 
Plaintiff was faced with a situation where the air com- 
pressor was about to break loose from its hitch and create 
a serious danger to third persons. The situation was 
thrust upon him by the negligence of the defendants in 
two respects. First, their negligence in having a defec- 
tive coupling and second, the negligence of the driver 
in parking in the traffic flow. 


Would it be to the Plaintiff’s credit had he simply 
turned his back and walked away and three crewmen were 
injured? Would it be to his credit if he said never mind 
and he later learned that the compressor came loose and 
caused an accident involving an automobile on the highway, 
which might have resulted in the death of young children? 
The Defendants have no right to place this Plaintiff in 
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such a position to his peril. He can act with good con- 
science in trying to do the best that he can under those cir- 
cumstances without being declared contributorily negli- 
gent or assuming the risk as a matter of law. 


Another question of fact under the contributory neg- 
ligence problem is that this Plaintiff was faced with an 
emergency. The Jaw in such a situation is well settled. 
The Restatement of Torts 2d says at Section 296: 


“‘(1) In determining whether conduct is negligent 
toward another, the fact that the actor is confronted 
with a sudden emergency which requires rapid deci- 
sion is a factor in determining the reasonable charac- 
ter of his choice of action. 


* * * 


‘*Comment: 


(b) The rule stated in Subsection (1) is a special 
application of the rule stated in § 283 that ‘unless the 


actor is a child the standard of conduct to which he 
must conform is that of a reasonable man under like 
circumstances.’ Among the circumstances which must 
be taken into account is the fact that the actor is con- 
fronted with such an emergency as is described in 
this Section. The law does not require of the actor 
more than it is reasonable to expect of him under the 
circumstances which surround him. Therefore, the 
court and jury in determining the propriety of the 
actor’s conduct must take into account the fact that 
he is in a position where he must make a speedy de- 
cision between alternative courses of action and that, 
therefore, he has no time to make an accurate forecast 
as to the effect of his choice. The mere fact that his 
choice is unfortunate does not make it improper even 
though it is one which the actor should not have made 
had he had sufficient time to consider all the effects 
likely to follow this action.’’ 


The above section is made applicable to contributory negli- 
gence cases by Section 470, Restatement of Torts 2d. 


16 


It is for the jury to determine if Mr. Aylor exercised 
the degree of care incumbent upon him under the emer- 
gency prevailing. 

Jt is significant to note that the emergency doctrine 
does not help the Defendants should they seek to invoke 
it as to the conduct of their own driver. In other words, 
the application of the emergency doctrine creates a differ- 
ent degree of care on the part of the Plaintiff as opposed 
to the Defendant driver, Ross. The jury could be free 
to find that both Ross and Aylor acted reasonably under 
the circumstances created by the emergency of the broken 
coupling. However, the fact that Ross acted reasonably 
would not excuse the prior tortious conduct on his part 
and that of his employer. 


This rule is set out in the Restatement of Torts 2d, Sec- 
tion 296 (d): 


‘CWhere the emergency itself has been created by 
the actor’s own negligence or other tortious conduct, 
the fact that he has then behaved in a manner entirely 
reasonable in the light of the situation with which he 
is confronted, does not insulate his liability for his 
prior conduct. Such liability is not precluded by the 
fact that he has acted reasonably in the crisis which 
he himself brought about.’’ 


See also Jarvis v. Bostic, 79 F. 2d $31, 65 App. D.C. 78; 
Anno. 80 ALR 2d 22. 


The emergency of which we speak involves the defective 
tongue or tow bar connection and the lack of any safety 
chain to insure the connection in the event the tow bar 
broke. Section 154 of the traffic regulations of the Dis- 
trict of Columbia, which was introduced in evidence at the 
trial, provides in part as follows: 


“‘(C) Trailer Couplings and Safety Chains: 

(1) Trailer and semi-trailer hitches and couplings 
shall be of such design and strength values as to con- 
form to the requirements of these regulations. 

(2) Safety chains shall be used on all trailers and 
trailer combinations when operated on the streets 
and highways of the District, in addition to the hitch 
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bar and connected to the tractor vehicle and the drawn 
vehicle and of sufficient strength to hold the trailer on 
a hill if the hitching becomes disconnected.’’ 


The emergency was created by two acts of negligence. 
The first was maintaining a defective tow bar. The second 
was a violation of a safety regulation in not having a safe- 
ty chain. 

IV. 


It Was Error To Permit Evidence of Federal Employee's 
Compensation Benefits. 


These Plaintiffs believe that they are entitled to a re- 
trial and, accordingly, call upon this Court for direction 
in the event of retrial as to certain matters of evidence. 
The Trial Judge permitted the Defendants’ attorney to ask 
the Plaintiff several questions that brought out the fact 
that he had received compensation under the Federal Em- 
ployee’s Compensation Act since his injury was sustained 
in the course of his employment by the District of Colum- 
bia. It should be noted that the transcript of testimony 
does not contain the comment upon which the Trial Judge 
based his ruling in permitting the introduction of compen- 
sation, which comment was made by the Plaintiff. Unfor- 
tunately, this was made in the course of his testimony re- 
lating to injury. Counsel for the Plaintiff, in order to 
hold down the cost of the transcript, asked only that the 
evidence on liability be transcribed. The Court may, 
therefore, feel that this point is not properly before it. 
However, it is suggested that the statement made by the 
Plaintiff was fairly summarized on two occasions by coun- 
sel for the Defendants. At JA 74, counsel for the De- 
fendants summarizes the statement of Plaintiff: 


“That you did not have funds and that was why you 
got rid of the maid and you had to take care of your 
children.’’ 


At page JA 77, he also summarizes it: 


“Now on yesterday you made the statement that be- 
cause of financial difficulties you had to get rid of the 
maid.’ 
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Either of these fairly summarizes what the Plaintiff 
said. Both he and his wife were working and they had a 
maid who took care of the children until he was injured 
but because of financial difficulties he had to get rid of 
the maid. The Court held at JA 74: 


“<Of course it isn’t admissible ordinarily but I am 
going to allow it here because of the fact that the 
plaintiff testified that he was impoverished. He didn’t 
use that word but that was the thought and that ap- 
peals to the sympathy of the jury. 


I think so long as part of the picture is unveiled, the 
other side ought to be allowed to unveil the balance. 
However, if you request me at the proper time, I shall 
be willing to inform the jury that he would have to 
pay. Under Workmen’s Compensation he would have 
to pay back, would he not?”’ 


Accordingly, the Trial Judge permitted the following 
question and answer: (JA 77) 


““Q. Now, on yesterday you made the statement 
that because of financial difficulties you had to get 
rid of the maid? 

A. Yes, a little after— 

Q. Just answer the question. 

A. Yes. 

Q. And isn’t it a fact, Mr. Aylor, that you are get- 
ting compensation—not now—but you were getting 
compensation from the time of the accident up to the 
one 7 went back to work which covered— 

Q. Wait just a minute. Which covered your hos- 
pital and doctor bills and a certain compensation for 
your salary. Have you been getting those since that 
time? Or did you get it—let’s put it this way—did 
you get this during the period of time prior to the 
time you went back to your employment? 

A. Two-thirds salary.’’ 


A subsequent objection was made and overruled. The 
serious and damaging effect of this evidence is immedi- 
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ately apparent. It made the Plaintiff out to be an horren- 
dous liar and, indeed, a cheat. It is such a serious prej- 
udice to the Plaintiff that there is really nothing that can 
be done to overcome it. 


Similarly, just prior to that time, the Court permitted 
the following question and answer which is set forth in the 
record at JA 73, referring to a prior inconsistent state- 
ment allegedly made verbally by the Plaintiff at the hos- 
pital to the supervisor from the Defendant corporation: 


“Q. And didn’t you at that time inform him that 
you were helping Ross to put this chain on between 
the compressor and the truck. 

A. I did not. 

Q. And isn’t it a fact that you told him at that time 
also that you didn’t want it known because you were 
afraid that it might affect your compensation in some 
way or other if the District found out that you were 
helping to do something like that? 

A. I did not because I wasn’t even aware of com- 
pensation at that time.”’ 


The Trial Judge ruled that the question could be asked, 
including the word compensation, because it dealt with 
the credibility of the Plaintiff. This was the second way 
in which compensation was introduced over the objection 
of Plaintiff’s counsel. 


In the case of Eichel v. New York Central Railroad, 
375 US. 253, 84 S. Ct. 316, the Supreme Court most re- 
cently had occasion to examine the question of admissi- 
bility of collateral resources to test the credibility of the 
Plaintiff. In that case, it was sought to introduce evidence 
of a pension payment to show that the plaintiff remained 
away from work longer than he would have absent such 
a payment. 


The Supreme Court said: 


“In our view the likelihood of misuse by the jury 
clearly outweighs the value of this evidence... . 
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Similarly, we must recognize that the petitioner’s 
receipt of collateral social insurance benefits involves 
a substantial likelihood of prejudicial impact. We 
hold, therefore, that the District Court properly ex- 
cluded the evidence of disability payments.” 


In the recent case of Caughman v. Washington Terminal 
Co., (1965), 345 F. 2d 434, 120 U.S. App. D.C. 217, this 
Court ruled on the same point relating to the admissibility 
of benefits under the Federal Employee’s Liability Act as 
bearing on the credibility of the plaintiff in testing certain 
aspects of his case. This Court held that the prejudicial 
impact far outweighed the relevant benefit of such evi- 
dence and held it excludable on that ground. 


Even if it is said that evidence of the monthly income 
of this Plaintiff is admissible, because of a statement that 
he had to get rid of the maid because of financial troubles, 
does it mean that they must bring out compensation? If 
the Plaintiff is to be tested on a prior inconsistent state- 
ment, does it mean that they can not only test the state- 
ment but include compensation, together with all its pre- 
judicial effect? 


This case has been tried twice (the first trial resulted 
in a hung jury) and it is significant that in the first trial 
because of a different position taken by the Trial Judge, 
the same question was posed substantially as follows: 


“Did you not say to Mr. Gregorio that you did not 
want him to say anything about. working to help hook 


up the truck because it was a violation of your work- 
ing rules?”’ 


We do not have a transcript of the first trial but this 
is substantially the way in which the question was asked 
and certainly can be asked in a future trial. The insertion 
of the word compensation is only designed to advise the 
jury that this man is already making money from the acci- 
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dent and that he has not told them about it in his testimony 
and is pretending that he got nothing when in fact he has 
already received payment. This Plaintiff is fairly entitled 
to rely on Hudson v. Lazarus, 217 F. 2d 344, 95 U.S. App. 
D.C. 16, without running such a risk. 


As the record will reveal, this Plaintiff only received 
$222 per month compensation for a period of five years, 
and there is nothing inconsistent with that monthly income 
and his statement of financial difficulties in view of his 
family responsibilities. 

Even if the Court were to go so far as to hold that they 
could bring out his compensation payments as to income, 
there is no reason to permit introduction of the evidence 
of the federal payment of all hospital expenses and doctor 
bills. It should be borne in mind that as the questions of 
fact regarding liability are posed to the jury, this is a 
closely contested case. In such a posture the fact of com- 
pensation could sway the jury to find for the Defendants. 
The law has never wanted this to become the evidence 
which determines liability. Liability should be fairly 
tested on its facts and not on whether or not the Plaintiff 
has available other means of compensation. 


CONCLUSION 


The Court erred in directing a verdict since there were 
serious questions of fact to be resolved by the jury on 
the issue of primary negligence and since the Plaintiff 
could not be held contributorily negligent as a matter of 
law or to have assumed the risk as a matter of law. 


Respectfully submitted, 


Bravtt, Grawam, Scorr & Brautr 
Ausert D. Bravir 
1314-19th Street, N.W. 
Washington, D. C. 20036 
Attorney for Appellants 


JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2868—61 


Detmar R. Aytor, 4607 South Four Mile Run Drive, 
Arlington, Virginia 


Vircinta E. Aytor, 4607 South Four Mile Run Drive 
Arlington, Virginia 
Plaintiffs 
v. 


Leon A. Trxsuey, 523 12th Street, Northeast, Washington, 
D.C. 


Inter-County Construction Corp., A Corporation, 4720 
Baltimore Avenue, Hyattsville, Maryland 


Serve: Lawyer’s Corroration Acency, Resident Agent, 
400 Washington Building, 1435 G. Street, North- 
west, Washington, D. C. 


Currron Ross, 1419 Duncan Street, Northeast, Washington, 
D. C. 
Defendants 
Complaint 


(Personal injuries—Pedestrian) 
Count ONE 


1. The plaintiffs are citizens of the United States and 
residents of the state of Virginia. The defendant, Leon A. 
Tinsley, is a citizen of the United States and a resident 
of the District of Columbia; the defendant, Inter-County 
Construction Corporation, is a corporation engaged in 
road contracting and doing business in the District of 
Columbia; the defendant, Clifton Ross, is a citizen of the 
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United States and a resident of the District of Columbia; 
the matter in controversy exceeds $3,000 and is therefore 
within the jurisdiction of this honorable court. 


2. On December 29, 1959, on North Capitol Street near 
its intersection with Bryant Street in northwest Washing- 
ton, D. C. the plaintiff, Delmar Aylor, was engaged in his 
usual occupation as a construction inspector for the District 
of Columbia government. The area in question was under 
construction for the widening of said North Capitol Street. 


3. At the time, and about the place aforesaid the defend- 
ant, Inter-County Construction Company, a corporation, 
by and through its agent, servant, or employee, the defend- 
ant Clifton Ross, had been proceeding north on said 
North Capitol Street with a truck owned by it, towing an 
air compressor. At about the point where the plaintiff, 
Delmar Aylor, was standing as a pedestrian in an area 
under construction, the defendant, Clifton Ross, did stop 
the vehicle owned by the defendant, Inter-County Con- 
struction Corporation because the trailer was becoming 
detached. The defendant, Clifton Ross, got out of the 
truck and went back to make repairs on the trailer. The 
place where he stopped and parked the truck was on that 
section of the road reserved for vehicular traffic. By 
reason of the parking of the truck as aforesaid the defend- 
ant did negligently and carelessly block the travel portion 
of the highway in violation of the traffic rules and regula- 
tions of the District of Columbia. 


4. As a result of the negligence and carelessness of the 
defendants, Inter-County Construction Corporation and 
Clifton Ross, as aforesaid, the truck and air compressor 
unit being pulled by the truck was struck by the vehicle 
driven by the co-defendant, Leon A. Tinsley. The resulting 
collision propelled the air compressor unit into the person 
of the plaintiff who was standing nearby. 


5. As a result of the negligence and carelessness as afore- 
said the plaintiff sustained serious injuries to his person 
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including a fracture to the left tibia and fibula. As a result 
of the fracture the plaintiff has been required to undergo 
several operative procedures, including the insertion and 
removal of a Rush nail and various complications thereof 
including bursitis. The fracture area is still weak and 
soft and the plaintiff is required to wear a leg brace, to 
use crutches, and there has still not occurred complete 
union of the fracture site. The plaintiff has been hospital- 
ized in the past and will be hospitalized in the future, and 
has received and will in the future receive various and 
diverse other medical treatment in an effort to cure him 
of said injuries, all to his damage. 


Wuererore, the premises considered, the plaintiff 
demands judgment of and from the defendants, Inter- 
County Construction Corporation and Clifton Ross, in the 
Sum of One Hundred Thousand Dollars ($100,000.00) 
together with interest and the costs of this suit. 


Counr Two 


1. The plaintiff Delmar Aylor, repeats herein paragraphs 
One and Two of Count One as if fully set forth. 


2. At about the time and place of aforesaid the defendant, 
Leon Tinsley, did negligently and carelessly operate a 
motor vehicle in violation of the traffic rules and regula- 
tions of the District of Columbia so as to cause it to strike 
and collide with a truck and air compressor trailer which 
had stopped on North Capitol Street in Northwest Wash- 
ington. As a result of the collision aforesaid the air com- 
pressor trailer was propelled into the person of the plain- 
tiff causing him serious and permanent injuries to his 
body and limbs. 


3. Paragraph numbers Five and Six of Count One are 
repeated herein by reference as if fully set forth. 


WHEREFORE, the premises considered the plaintiff, Delmar 
Aylor, demands judgment of and from the defendant Leon 
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A. Tinsley, in the sum of One Hundred Thousand Dollars 
($100,000.00) together with interest and costs of this suit. 


Count THREE 


In Count Three of their complaint the plaintiff Virginia 
E. Aylor sues the defendants, Inter-County Construction 
Corporation, Clifton Ross, and Leon A. Tinsley, and repeats 
herein by reference all paragraphs of Counts One and Two 
as if fully set forth. 


As a further result of the negligence and carelessness of 
the defendants and each of them the plaintiff, Virginia 
Aylor, was caused to lose the society and consortium of 
her husband, and will in the future be caused to lose the 
society and consortium of her husband, all to her damage. 


Wuererorr, the premises considered the plaintiff, 
Virginia Aylor, demands judgment of and from the defend- 
ants, Inter-County Construction Corporation, Clifton Ross, 
and Leon A. Tinsley in the sum of Ten Thousand Dollars 


($10,000.00) together with interest. 


BRavLT AND GRAHAM 


Albert D. Brault 

Attorney for the Plaintiffs 
1314 - 19th Street, Northwest 
Washington 6, D. C. 
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Answer of Defendants Inter-County Construction Corp., 
a Corporation, and Clifton Ross 


Comes now the defendants, Inter-County Construction 
Corporation, a Corporation, and Clifton Ross, by and 
through their attorney, Cornelius H. Doherty, and for 
answer to the complaint filed herein aver as follows: 


1. These defendants admit that on December 29, 1959, 
the defendant, Inter-County Construction Corporation, 
was the owner of a truck which was being operated by 
the defendant, Clifton Ross, and which said truck was 
towing an air compressor, which came to a stop on North 
Capitol Street, near its intersection with Bryant Street. 


2. These defendants deny each and every other allega- 
tion contained in the said complaint and deny that the 
plaintiff was in any way injured or damaged by reason of 
any negligence of these defendants. 


3. These defendants say that the injury and damage of 
the plaintiff was caused by the sole negligence of the co- 
defendant, Leon A. Tinsley. 


The premises considered, these defendants pray that the 
said complaint be dismissed with costs. 


Cornetivs H. Doxerry 
Cornelius H. Doherty 
1010 Vermont Avenue, N.W. 
Washington, D. C. 
Attorney for Inter-County 
Construction Corporation 
and Clifton Ross 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


3 Mr. Brault: With Your Honor’s permission, I 
have a chart or plat of the area where the accident 

occurred. I would like the Clerk to mark it as Plaintiff’s 
Exhibit No. 1 for purposes of identification. It is the sub- 
ject of a stipulation. 

The Court: Then why don’t you offer it in evidence. 

Mr. Brault: I will at this time. I will offer it in evidence 
at this time. 

The Deputy Clerk: Plaintiff Exhibit No. 1 marked in 
evidence, 


* * * * * * * * * * 
Mr. Doherty: If Your Honor please, may that be ac- 
cepted in evidence, Plaintiff’s Exhibit No. 1, subject to 
anything that might show a change in that situation at that 
particular point? 
The Court: Very well. 


4 Delmar R. Aylor 


Plaintiff, called as a witness, having been duly sworn, was 
examined and testified as follows: 


Direct Examination 
By Mr. Brault: 


Q. Would you state your name and address, please? A. 
Delmar R. Aylor; 846 Matthews Drive, Woodbridge, 
Virginia. 

Q. What is your occupation? A. At the present time, 
electronics technician. 

Q. What is your age? A. 33. 

Q. Directing your attention to December 29, 1959, what 
was your occupation? A. Construction inspector. 

Q. By whom were you employed? A. District of Co- 
lumbia, Highways and Traffic. 
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Q. What was the job you had, that is, what type of 
work was it? A. Highway construction. 


Q. What I want to know is what did you do, did you 
dig the hole? What did you have to do with it? A. I did 
the inspection to see the contractors performed this work 
according to the District specifications. 

Q. Did you do anything other than inspect the work? 
A. Used what we call T’s to check the alignment and 
the grade and forms. 

Q. That was in the nature of inspection? A. Right. 

Q. Did you have anything to do for the District Govern- 
ment other than to inspect the work to see that it conformed 

to specification? A. Keep a running tally of ma- 
6 terials used and take concrete tests to make sure 

there wasn’t too much water added to the materials, 
et cetera, so the materials wouldn’t break down. 

Q. This was, then, testing the quality of material? A. 
That is correct. 


Q. Now, where were you working doing this type of job, 
for the District? A. The contract called for resurfacing 
of North Capitol from Bryant Street to Michigan Avenue. 

Q. As of December 29, 1959 how long had you personally 
been inspecting on that job? A. I don’t recall exactly. 
It started during that summer of ’59. 

Q. What were they doing? Could you describe how 
North Capitol Street from Bryant to Michigan was being 
changed? A. Well, at that time the existing roadway was 
two lane traffic, one northbound, one southbound. The con- 

tract called for widening the street to approximately 
7 72 feet, I believe, from the east side curb to the west 

side curb, with a median strip in the middle, giving 
two lanes of traffic northbound, two lanes southbound. 
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Q. Now, as of December 29 where on the job site were 
you working? A. In the vicinity of North Capitol on 
Bryant Street. 


e * e s * * * * * 


8 Q. Mr. Aylor, keeping your voice up, would you 

use that red pencil and mark on that chart the area 
of new construction, that is, where the roadway had already 
been changed and the area of old pre-existing construction 
on North Capitol Street? A. Yes, I will. 


* e * * J . * e * ° 


Q. Would you return to the witness stand. 

Could you tell us, where you have marked the line, what 
area is the new part and which is the old part? A. North- 
bound, which would be from my line to the top of the 
chart, is new roadway bed. Southbound is the old existing 
roadway. 

Q. Now, considering the old existing roadway and the 
new roadway, on the old roadway had you done any- 

thing at all by way of change to the top of the road? 
9 A. We had added what we called a cold patch. I 

don’t recall what it’s classified as, but the roadway 
was being raised approximately six or eight inches above 
the existing roadway base and we had put this cold patch 
down southbound over the old to correct the abrupt change 
for traffic. 

Q. Would this be fairly described as a ramp? A. That 
is correct. 


* * s * * * * . * * 


10 Q. Mr. Aylor, would you mark the new concerte, 
the area of new concrete on the chart? A. Right 
across here? 
Q. I assume you could draw a line alongside the area. 
Draw a line alongside of that part of the roadway that has 
new concrete. 


* * * * s s 
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Q. Using that wider pointed pencil, would you draw a 
line along the new roadway, up and down? Draw a line 
up and down showing the new roadway. 


* * * * * . * * * * 


Q. Now using the red pencil would you mark with a 
similar line the area of old roadway, and then with a green 
pencil the area of cold patch? First, with the red: pencil 
mark the area of old roadway. 


Q. Now with the green pencil would you mark the area 
you are talking about where you put the cold patch? <A. 
This is approximate, of course (marking). 

Q. Would you write there with the green pencil “cold 
patch’’. 


Now remaining at the blackboard, would you take 
ll the pointer and indicate the area where you were 
inspecting work on December 29, 1959? 


« * ° * * * * * * 


Q. Can you describe it geographically from the chart, 
using the names North Capitol and Bryant Street— 


° * * * a s * * * 
Mr. Brault: The area in which he was working, 
inspecting, where they were working that morning. 


* * * * * * * * s 


The Witness: It was the east side of North Capitol and 
the north side of Bryant Street, in that intersection. 


By Mr. Brault: 


Q. Could you tell us what work was being done that morn- 
ing? A. Placing of this cold patch to create this ramp 
effect to correct this abrupt change from one roadway bed 
to the other. 

Q. What contractor was doing that work, do you remem- 
ber? A. Wolmuth Paving. 
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Q. What was their responsibility, Wolmuth Paving, what 
part of the job, if you know? <A. They had the contract 
to do the complete job from Bryant Street north to Michi- 
gan Avenue on North Capitol. 

Q. Was Inter-County Construction Company on 
13 that job as well? A. Yes, they had the contract for 
the changing of water mains, sewage lines, et cetera. 

The Court: Was that a subcontract under the general 
contractor or was it a separate general contract? 

The Witness: I believe it was a subcontract, although I 
am not positive. 


By Mr. Brault: 


Q. What was the condition of weather, if you can re- 
call, on the morning of December 29, 1959? A. Cloudy, 
misty. 

Q. Did there come a time that you were involved in an 
accident that morning? A. Yes, it did. 

Q. Can you tell us if you can recall the approximate 
time that it occurred? A. It was on December 29, 1959, 
approximately 9:30 a.m. 

Q. What were you, yourself, doing at that time? A. In- 
specting the placing of the cold patch for this ramp. 

Q. In the area you have just described and previously 
pointed to were there men working there that you were 

watching? <A. Yes, there was. 
14 The Court: You were standing on the street? 
The Witness: In that area, yes, sir. 

The Court: On the sidewalk or in the pavement? 

The Witness: At the time of injury? 

The Court: At the time of the accident. 

The Witness: I was in the street then. 


By Mr. Brault: 


Q. Can you tell us how traffic was moving at that par- 
ticular place on that morning? A. Well, we had opened 
the two westbound lanes which normally would be south- 


11 


bound traffic. We had made one lane northbound, one 
lane southbound. The eastbound side wasn’t open to 
traffic as yet; the job hadn’t been completed on that side. 

Q. When traffic was proceeding on the old section before 
it got to the new section, was there any change in the 
pattern of traffic? A. Yes, the traffic was diverted to the 
left or to the west side. 

Q. And what was in the roadway to divert traffic? A. 
We had put yellow solid lines. 

Q. And is that approximately the line that is 
15 — depicted in yellow on the chart? A. Yes, it is. 

Q. In addition to yellow solid lines what other 
steps had been taken to keep traffic from proceeding on 
the east half or the northbound Janes? A. Well, caution 
signs, barricades, construction— 


. « * ” * * * * * ° 


Q. Would that be approximately as we have it on the 
chart with the red markers and the yellow sign? A. Yes. 


* = * * * * * * * ° 


The Court: How many lanes were open for northbound 
traffic? 
The Witness: From the construction area north, one. 
Q. How many lanes were open, then, for southbound 
traffic? A. One. 
Q. Did there come a time that you saw Mr. Clifton 
16 Ross that morning? <A. Yes, it did. 
Q. Do you see him here today? A. Yes. 


« * * * * * * * e 


Q. Do you recall the first occasion you saw him on the 
morning of December 29? A. As he passed the intersec- 
tion was when I first knew it was Mr. Ross. 

Q. Well, prior to that time when did you first see him? 
A. I had seen him on the job before that day. 

Q. What about that day, where was he when you first 
saw him that day? A. He was operating this flatbed truck, 
towing this air compressor. 
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Q. And where was the truck and air compressor when 
you first observed him that morning? A. When I first 
observed the truck it was about halfway in the block north 
of Bryant proceeding southbound. 

Q. Was there other traffic in the area at the time? A. 

Yes, there was. 
17 Q. Could you describe the condition of traffic at 
about that time? A. I would say moderate flow of 
traffic north and south. 

Q. Was there anything that you noticed unusual about 
the truck and the air compressor when you first saw it 
proceeding southbound? A. Yes, sir. 

Q. Could you describe what that was? A. I noticed the 
truck as it was proceeding southbound with the traffic, that 
as the truck would accelerate and decelerate the air com- 
pressor would move up and bump the back of the truck; 
then as he would accelerate, move away again. 

Q. And could you describe what an air compressor is 
that you are talking about? A. It’s a piece of machinery 
that compresses air that is supplied to air hammers to 
break up pavement, sidewalk, et cetera, 

Q. How does this machine become portable on the road? 
A. It was mounted on rubber tires. 

Q. How many wheels did it have? A. Four. 
18 Q. How was this machine connected to the back 
of the flatbed truck, by what type of device? A. 
Towing device called a tongue, as I refer to it. 

Q. Is this a solid or a flexible piece of material? A. It’s 
a solid piece of material. 

Q. Could you describe of what it’s composed, if you 
know? <A. Well, various types. This particular one I 
believe was what you’d refer to as cold rolled steel. 

Q. Did you see anything else as the truck came south- 
bound connecting the air compressor to the back of the 
truck? A. No, I didn’t. 

Q. Are these air compressors, when towed in that man- 
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ner, are they supposed to be loose, going forward and then 
backwards, as you have described? 


* * ° * * * * * * ° 


Q. Ordinarily is this connection a rigid connec- 

tion? A. Pretty much so, yes, in that there is a 

little movement in the connection where it actually con- 
nects to the truck a couple of inches. 

Q. Ordinarily does the connection move in the manner 
you have just described? A. No, basically, no. Approxi- 
mately two inches could be forward, sideways, et cetera; 
just the play in the connection is all. 

Q. Did you notice the compressor doing anything else 
other than going up and back as it accelerated and de 
celerated? A. No, sir, not that I know. 

Q. Was anyone with you at that time? A. Yes, sir, an- 
other inspector, Mr. John Hurlin. 

Q. By whom was Mr. Hurlin employed as an inspector? 
A. District Government, Highways and Traffic, Street 

Division. 
20 The Court: Were you standing in the traffic lane? 
The Witness: When he was first observed we 
were standing on the curb on the eastbound side north of 
Bryant. 


By Mr. Brault: 


Q. What did you do then, when you observed the truck 
southbound with the condition you described? A. Well, we 
yelled to the operator. Apparently he didn’t know what we 
were yelling at or he didn’t acknowledge us. 

Q. What did he do then after you yelled at him? A. 
Proceeded southbound approximately two blocks and made 
a righthand turn. 

Q. Did there come a time after that that you saw him 
again? A. Yes, as he was proceeding northbound. 

Q. About where was he when you next saw him pro- 
ceeding northbound? A. About one block south of Bryant, 
coming northbound on North Capitol. 
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Q. Could you see the compressor at that time? A. Yes, 
he still had it with him. 

Q. Could you see the way it was moving behind 
21 the truck at that time? A. It was still going in 
the same manner, moving forward, bumping the 

truck and then moving back. 

Q. What did you do then, when you saw him again? A. 
I attempted to flag him down in the area, the vicinity of 
the construction sign, by the barrier, past the barricade, 
where we would be out of traffic. 

Q. Then what happened? A. He pulled up just a little 
bit past where I had moved to flag him down and he stopped 
the truck. 

I walked up to the righthand side, the passenger’s side, 
the window, and asked Mr. Ross if he was aware what the 
compressor was doing, that he was about to lose it. 

Q. What did he say? A. He said no, that he didn’t. 
And he got out, walked back beside the truck on the left- 
hand side, I on the righthand side. I pointed out what 
was wrong with the compressor. 

Q. Who pointed that out? A. I did, showed him what 
I observed. 

Q. What did you see on the compressor at that point 
that you showed him? A. The tongue, the connecting de- 
vice or the towing device had partially broken in the 

middle. I am trying to explain it. It was of a chan- 
22 nel iron nature, a flat surface with two flanges. The 

flanges had: broken and the larger portion, the flat 
surface, and what I had noticed, it was just flexing back 
and forth at the broken part. 

Q. Just prior to Mr. Ross stopping and getting out of 
the truck you indicated that you tried to flag him down. 
Could you describe what you did in trying to flag him 
down? A. Waving my arm. 

Q. Did Mr. Hurlin do anything that you observed during 
this time when you first saw him and then when you second 
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saw him? A. He might have been helping flag with me. 
I don’t recall. 

Q. What happened after Mr. Ross got out of the truck— 

The Court: Just a moment. 

Just where did he stop? 

The Witness: Where he finally stopped was just south 
of that median strip in the middle; a matter of a couple 
feet, I guess, 

The Court: Did he stop in the traffic lane? 

The Witness: The compressor was still in the lane of 
traffic, I believe. 

The Court: Where was the truck? 
23 The Witness: Just north—in front of the com- 
pressor. I don’t recall as it was still in traffic or not. 
The Court: Was it standing in the northbound 
lane of— 

The Witness: Proportionately, yes, sir. 

Mr. Doherty: I didn’t hear that last word. 

The Court: Will you read the answer, please? 


(The Reporter read the last answer.) 
By Mr. Brault: 


Q. Now, in relation to the truck, as it was stopped where 
were you standing? A. On the righthand side, which would 
be the east side of the intersection. 

Q. Where was Mr. Ross standing when you pointed to 
this tongue and talked to him? A. The west side of the 
truck. 

The Court: Not the same side as you were? 

The Witness: No, he was on the opposite side. 

Q. In relation to moving traffic could you tell us what 
side it was on, referring to it as the traffic side and the 
side under construction? <A. Traffic side. 

Q. Who was on the traffic side? A. Mr. Ross. 
24 Q. And who was on the construction side? A. I 
was. 
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Q. What was done after you pointed this out to Mr. 
Ross and he looked at it? A. He made a comment or sug- 
gestion that he thought maybe—I believe it was Franklin 
Street where they was going to move it to. And I told 
him that I thought he should put a safety chain on it if 
he had done, and he stated that he had one on the truck. 
At that time I noticed it. 

Q. Where was the safety chain that you noticed? A. It 
wasn’t actually a safety chain. It was just a large chain 
that he had on the flatbed of the truck. 

Q. What happened then, after you and he saw the chain 
and talked about the chain? A. Mr. Ross proceeded to 
take the chain from the truck and attach it to the air com- 
pressor in some sort. 

Q. Did you do anything at that point? A. No, sir, other 
than bend over when he attached the chain to one side of 
the compressor and he was looking for some place to hook 
it on the truck. 

Q. Did he say anything to you when he was looking for 

some place to hook it to the truck? A. I don’t recall. 
25 Q. Could you deseribe what you did when you 

say you bent over? A. Well, there may have been 
some discussion about where to hook it. I just don’t recall 
whether anything was said as to where to hook the chain 
on the truck. 

Q. Could you describe how you bent over, if you can 
recall? A. I just bent over normally with my body. 

Q. And where did you look when you bent over? A. At 
the truck, the back end of the truck, I guess the frame. 

Q. Did you have any other conversation with Mr. Ross? 
A. No, only that I had mentioned to him that I tried to 
stop him back a little further south. 

Q. Did you have any other conversation about the chain? 
A. Nothing other than putting it on, as I recall. 

Q. What did you do then, after you bent over and looked 
under the truck? A. Well, one of the men wrom Wolmuth 
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Paving came over to me and asked a question in regard 
to placing of this cold patch. I straightened up and was 
answering his question. Then he went back to what they 
were doing and I stood there watching them, maybe 
26 taking a step or two from where I was originally, 
and the next thing I know I heard someone say 
look out. 

Q. And what happened then? A. Well, when I gathered 
myself together I was laying on the pavement, my leg 
was in severe pain. I noticed the bone sticking through 
the tissue. 

Q. Were you working on the truck in any way? A. No, 
I did not. 

Q. Could you describe where you were in the pavement 
when you say you were laying in the pavement? A. I 
guess it would be to the east of the compressor six feet, 
ten feet from it, to the east side. 

Q. Did you see what had happened that knocked you 
to the pavement? A. Yes, a car had struck the rear of 
the compressor and the compressor came up and hit me 
on the rear portion of the leg. 

Q. Did you actually see that or is this something you 
gathered later? A. That is what I gathered. I didn’t 
see it. 

Q. Did you see the car there after you were laying on 

the pavement? A. Yes, sir. 
27 Q. Where was it sitting in the roadway in relation 
to the compressor? <A. Well, it was sitting across 
the streetcar rails, which is indicated by the four lines 
south of the intersection, in the middle, on what would 
be normally the southbound streetcar rails, behind the 
compressor. 

Q. Was there damage to the car that you could see? 

A. I didn’t notice too much. I think the front end was. 


18 


Cross-Examination 
By Mr. Doherty: 


Q. Mr. Aylor, when you first started this construction 
work right in here at Bryant Street you widened North 
Capitol at that particular point, did you not, on the west 
side? A. At the initial beginning of the construction? 

Q. Yes. A.I don’t believe so. I don’t believe until 
some time after that. 

Q. Will you repeat that? A. I say I don’t believe it 
was initially, but it was some short time thereafter, yes, 

sir. 
28 Q. At least, it was before December 29, 1959, some 
time prior to the accident? A. Yes, sir. 


29 Q. Down here some 10, 12, 15 feet they have a 
notation that the width of the street there is 54.5 
feet wide. A. Notation where? 

Q. Right on this plat. A. I didn’t notice it. 

Q. Do you know the width of North Capitol Street just 
at the curbline of Bryant and North Capitol? A. I don’t 
know. I didn’t do that—wasn’t supervising or inspecting 
that when it was done, so I couldn’t tell you. I had nothing 
to do with that at all. 

Q. Would you say it was about seven or eight feet 
wider— A. It was widened so it wouldn’t be such an 
abrupt change of direction of traffic coming southbound, 
correct. 

Q. So it was approximately seven or eight feet wider, 
was it not? A. I don’t know. I didn’t have anything to 
do with it. 

Q. When you first noticed this truck going south on 

North Capitol Street you said that the compressor 
30 was bumping against the rear of the truck? A. The 

front portion of the compressor would move up and 
bump the rear portion of the bed of the truck, yes. 
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Q. What brought it to your attention? Was there some 
noise of some kind when it was done? A. I don’t recall 
whether it was noise. I know I was looking in that general 
direction and that is when I noticed it. 

Q. Could you say that you could hear anything at all? 
A. Well, sure I could hear. 

Q. How far would you say, approximately, you were 
from this truck and the compressor when you first noticed 
this noise and describe the noise. A. I didn’t state that 
I heard any noise from the truck. I said I could hear. 

Q. What did you hear? <A. The flow of traffic. I don’t 
recall noticing, paying any attention to the noise. I hap- 
pened to be looking in that direction and I would see the 
compressor move up and hit the back of the truck as he 
would increase his speed. It would hit the back of the 
truck when he would decrease his speed. When he would 
increase it would move back away from the truck. I 

noticed the movement of the compressor coming 
31 up and hitting the truck, is what I noticed. Not noise 
particularly, no. 

Q. And that truck and compressor was on the south- 
bound lane of traffic? A. Yes. 

Q. And there was traffic going north on the east side 
of that— A. In both directions, yes. 

Q. And you still say you could see this compressor 
coming up and hitting the back of that truck? A. That is 
correct. 

Q. And that continued that way all the way down from 
where you first saw it— A. Until he passed the inter- 
section and made the turn. I don’t know where he went 
from there when he made the right turn. 

Q. As he came back onto North Capitol again and was 
going north with this truck and the compressor, could you 
give us any idea of the speed? A. That he was traveling? 

Q. Yes. A. I don’t know. 
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Q. He had no trouble whatever with the com- 
32 pressor— A. My concentration of thought was stop- 
ping him and telling him what I had observed. That 

is part of our duties. 

Q. Would you say there was a noise of some kind in 
addition to it? A. I couldn’t say there was. I didn’t 
pay any particular attention to noise. I noticed the move- 
ment of the compressor on the truck, is what I observed. 

Q. As you come up to Bryant Street as you are going 
north on North Capitol Street and approaching Bryant, 
that is sort of an uphill, it is an incline? A. It wouldn’t 
be any more than a one per cent incline, if that much. 

Q. Over on this righthand side at that time they had 
these various caution signs, did they not? A. That is right. 

Q. And he continued on this way, right up North Capitol? 
A. Yes. 

Q. Who was with you when you first noticed this truck 
and the compressor? A. Mr. Hurlin. 

Q. Was anybody else in that vicinity at all? A. 

That noticed the truck, I don’t know. There was 
33 other workers in that area. 


* * * * * * * * . e 


Q. You mentioned John Morelli. Who was he? A. He 
was the foreman for Wolmuth Paving at that time. 

Q. Was he there in that vicinity at the time? A. Some- 
where thereabouts. I don’t know exactly where. 

Q. You said you talked to him at one time? A. It was 
either Mr. Morelli or one of his men. I stated that I don’t 
recall which. 

Q. I thought you said it was John Morelli that you 
talked to. A. It might have been. I just don’t remember 
which one it was. I know it was either he or one of his men. 
* * * * * * * * * ° 
34 Q. Did you continue to stay there before you 

flagged down Mr. Ross with his truck and com- 
pressor? A. I don’t believe so, no. 
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Q. What did you do? A. I moved further down where 
the men were at, where I have the green area with the 
pencil there, I believe. Well, maybe that was just pointed 
out with the pointer. 

Q. You wouldn’t have been more than 15 feet from the 
north curb, at least, is that right? A. When I was at- 
tempting to flag him down I was in the southern portion 
of the intersection, just about where you see those two 
barricades, I would say. 

Q. Down in here, below the— A. Halfway between 
where you see the caution sign and the next set of barri- 
cades north, in that general area, 

Q. That is in the center of the intersection, is that 
35 what you are speaking of? A. South of those. 

Q. Did Mr. Hurlin come with you also? A. I 
don’t recall. I don’t believe so. 

Q. Did he stay with you at all? A. No, I don’t remem- 
ber so. I don’t believe he did. I think he had started— 
after the truck stopped I think he started north a few feet. 

Q. I haven’t had the truck stopped yet. I am trying 
to get it stopped. 

But you came down below the center of the intersection 
of Bryant Street? A. Yes. 

Q. And it was below that when you started to flag him 
down, is that right? <A. Yes. 

Q. And then he continued on. 

Was there new construction right over in that particular 
section, that northeast section that you were on? A. Of 
curb and gutter, just around the corner; but what I have 
outlined is roadway bed. 

Q. I am trying to find out what you outlined, what the 

actual fact was. Didn’t that truck and the com- 
36 pressor pull over into this particular part here? A. 

No, sir; his compressor was still sitting on the 
visible portion of the streetcar tracks. 

Q. But you stopped him, isn’t that right? A. I flagged 
to him, yes, sir. 
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Q. And you knew who he was? A. I knew him by face. 
I don’t recall whether I knew him by name at that time 
or not. 

Q. And he knew that you were an inspector for the 
District? A. I would imagine so, yes, 

Q. Was there anyone with him at the time that you saw 
him in the truck as he came up there and stopped? A. 
No, sir. 

Q. Tell us what you did then. A. When? 

Q. When the truck stopped. Were you near the truck 
at the time? A. Yes; I walked back—stopped just a little 
bit past where I was standing. I walked up to the right- 
hand side of the truck and asked him was he aware of the 

condition of the compressor. 
37 Q. Where was Hurlin at that time? A. I don’t 
recall whether he was still in the area or whether 
he had started proceeding north. I just don’t remember. 


Q. Then after you talked to Ross he told you that he 
only had to go another block, did he not, and that he didn’t 
see— A. He said he had to go to Franklin Street, which 
is some two or three blocks. 

Q. And his purpose in going down and coming around 

was so he could make a right turn off of North 
38 Capitol, is that correct? A. Well, I don’t know. 

Q. But didn’t he say to you that, after checking 
this tongue that you speak about—it was channel iron, 
wasn’t it? Was it channel iron? <A. In that form, yes. 

Q. Didn’t he say that he could very well take it up with- 
out any difficulty to this two or three blocks above? A. I 
don’t recall him making a statement as that. He said 
something about I thought it would make it or he thought 
he would make it or something. 

I stated that he should put a chain on it, that I thought 
he should. 

Q. It was sort of your duties, among other things, to 
see about safety and all that in that particular place where 
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you were working, was it not? A. It’s also their duty 
to the equipment. 

Q. I am just asking that is part of your duty as an 
inspector, was it not, to see that things were done properly? 
A. One of the overall duties, yes, sir. 

Q. Then after you said put the chain on, you told him 

to put the chain on, is that right? A. I didn’t tell 
39 him to put it on. I said that I would if I were he. 
Q. And did you leave then or did you stay there? 

A. I stayed in that general area, yes. 

Q. And when you say general area would you say— A. 
Within some three or four feet of the vehicle. 

Q. Were you there when he took the chain out of the 
truck? <A. Yes. 

Q. And put it on the ground? A. Yes. 

Q. Was Ross on the same side with you at that time, 
on the east side of where the car was or the truck? A. 
I don’t recall. I believe when he took the chain off he had 
come around to the right side, yes. 

Q. Isn’t it a fact that the two of you got down there 
in between the compressor and the truck to ascertain 
just how it should be done? A. No, I didn’t get in between 
the thing. I had bent over, as I stated earlier. 

Q. You didn’t go in between there at all at any time? 
A. Not right up directly in between, no, sir. It might 
have been adjacent thereto, but— 

Q. When you say adjacent thereto, how far would 
40 you say— A. It could have been six inches from 
the compressor to the right side of it. I don’t re- 

call exactly, but I didn’t go right up in between it, no. 

Q. Never got down in any way to help him to put the 
chain around the compressor and onto the truck? A. Never 
helped him at all. 

Q. Never touched it in any way? A. No, sir. 

Q. There did come a time—he did put a certain part of 
it on himself, did he not, on the right side? A. I believe 
he had, yes, sir. 
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Q. Weren’t you watching him? A. No, because during 
this same period of time is when Mr. Morelli or one of his 
men, I don’t recall which, came over with a question about 
the job. 

Q. Well— A. Whether I was watching the whole se- 
quence of events, I don’t remember. 

Q. Didn’t you stay right there and help him during that 
period of time? A. I didn’t help Mr. Ross at all. 

Q. Did there come a time that Mr. Ross left the 
41 right side, the side that you were on, and went 
around to the other side? A. Yes, I believe so. 

Q. And weren’t you down in between the compressor 
and the truck at that time? A. I was never in between the 


two. 

Q. Never at any time? A. No, sir. 

Q. You were facing away from the truck, is that right, 
from the compressor? A. The compressor, the wheel, as 
I understand it, hit me on the rear of the leg because the 
bone had protruded through the frontal portion of the leg. 


Q. But it was the compressor that hit you, was it not? 
A. As I understand, yes. I didn’t see it hit me. 

Q. Was there anything else that would have hit you? 
A. I don’t believe so, no. 

Q. If this was the compressor here and this was the 
front of it and here is the truck, you were out a couple 
of feet, you say, from that, is that right? A. Because the 
wheel— 

Q. Just answer my question. A. The wheel sticks out 

from the compressor— 
42 Q. Just answer the question. You were out about 
two feet from the compressor? A. Between a foot 
or two feet, I guess. 

Q. In any event, if this was a compressor and it was 
behind this truck here, you stepped out on this side, to 
the right, is that correct? A. Mr. Doherty, you are indi- 
cating the front of the compressor. The wheel is what 
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hit me, so I was told, which is out actually the physical 
body of the compressor another foot or so. 


* * ° * * * * * * 


50 Mr. Brault: I have one other witness that I would 
like to take out of turn. 

I have spoken with Mr. Doherty and I understand he 
has no objection. 

The Court: Very well. 

Mr. Brault: I would like to call at this time Mr. John 
Herrlein. 

The Court: Very well. 

Whereupon 


John Herrelein 


was called as a witness by the plaintiff, and having been 
duly sworn, was examined and testified as follows: 
Direct Examination 
By Mr. Brault: 
Q. Would you give your name and address please, 
51 Mr. Herrlein? A. John F. Herrlein, 4926 North 
26th Street— 
* e e * * * * * * * 
Q. What is your occupation? A. Foreman for Newton 
Asphalt. N-e-w-t-o-n. 
* * *. * * * *. * . 
Q. What type of work do you supervise or are 
foreman of? <A. This is roadway construction. 
Q. Directing your attention to December of 1959, what 
was your occupation? A. I was a D. C. Highway Inspector. 
Q. By whom were you employed? A. By the D. C. High- 
way Department. 


* * * ° * * * * * * 


Q. Directing your attention specifically to December 29, 
1959, were you working at that job? A. Yes, I was. 
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Q. Where were you working on that date? A. We were 
on Michigan Avenue and North Capitol between—well, it 
was North Capitol prior to Michigan Avenue. 

Q. What was the project you were inspecting there? A. 
It was rebuilding of North Capitol Street. 

Q. Did you know Mr. Delmar Aylor at that time? A. 

Yes, I did. 
53 Q. In what way did you know him? <A. We were 
working together on the same job. 


* ” * * * * 


By Mr. Brault: 


Q. All right. 
Now, did you see Mr. Aylor just before the accident 
happened? A. Yes, I did. 
Q. All right. 
54 What were you and Mr. Aylor doing just before 
it happened? <A. Well, just prior to the accident 
Mr. Aylor and I were discussing some phase of the job 
on the street corner at Bryant, Bryant and North Capitol. 


* * * * * * * * * * 


Q. We have a diagram on the board there, Mr. Herrlein. 
Could you go down and use a black marker and put an 
X at the point where you were standing discussing some 
phase of the job with Mr. Aylor? A. (Goes down to 
board.) 

Approximately right here, where this X is, right there. 

Q. Okay. 

You may resume the stand. A. (Resumes stand.) 

Q. Now, did something occur or did you do anything 
other than discussing the job while you were standing 
there? 


* * * * * *. ” a * 


55 A. Well, at that time we heard a commotion com- 
ing down the road on the far corner, the opposite 
side of the street. 
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Now again, do you want me to point out or— 

Q. That’s all right. 

Just tell us what did you do when you heard this? A. 
Well, we heard a commotion. There was a clanging or a 
banging that something was loose on the back of this truck 
that we noticed coming down—I would say would be com- 
ing on the opposite side of the street on North Capitol, and 
when we looked up and noticed, there was a truck pulling 
an air compressor. 

Q. What did you notice about the truck and air com- 
pressor when you looked at it? A. That the air compressor 
was coming loose from the truck. 

Q. Will you describe what it looked like that made you 
say it was coming loose from the truck. A. Well, before 
we actually saw the air compressor, we saw the truck and 

we heard a noise. 
56 Then we looked, we could see that it was pulling 
an air compressor and by the time—by that time the 
noise that we heard and the banging, we could see the air 
compressor that was either loose or just about loose from 
the truck. 

Q. What was the air compressor doing behind the truck? 
Can you describe it? A. Well, it was moving. I would 
say it was weaving and it was banging up into the truck 
back and forth and it was definitely coming loose from the 
truck. 

Q. Now, did you continue to observe the truck as it went 
southbound on North Capitol? A. Yes, but then we—we 
made a motion or we yelled or we hollered to have him 
stop, to let him know about his air compressor. 

Q. About where was the truck when you made the mo- 
tion or yelled for him to stop? A. I would say it was 
pretty much into the intersection of Bryant and North 
Capitol there. 

Q. Which way was it going? A. It was coming south 
down. 

Q. All right. 
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Now, could you tell whether the truck driver saw 
you or heard you by his actions in any way? A. Yes, 
he saw us. 

Q. All right. 

Then what did the truck do? <A. Well, the truck—it 
apparently went down the street and turned around and 
came back into the job, right back into the intersection 
of Bryant and North Capitol, but this time, of course, he— 

Q. When did you next see it? Where— 

The Court: Let him finish his answer. Go ahead. 

Mr. Brault: Sorry. 

The Witness: Say, it went down the street, turned 
around and came back into the intersection. Well, it was 
coming north then. It was completely turned around. 


By Mr. Brault: 


Q. When did you next see it from the time it was going 
south and you waved and then it was coming north, when 
did you see it again? A. North? 

Q. Yes. Where was it when you saw it? A. Where 
was it? 

Q. Yes. A. Oh, I would say it was right in the middle 

of the intersection of Bryant and North Capitol. 
58 Q. Which way was it going then? A. North. 

Q. Now what took place then when the truck came 
back north? A. Well, when the truck came back in the 
intersection, it stopped and I noticed the driver— 

The Court: Where did it stop? In the intersection? 

The Witness: Yes, Your Honor. It stopped right up— 
I can point it out to you. 


By Mr. Brault: 


Q. Would you go to the diagram? 

The Court: No, no. I asked the question and I don’t 
want him to go back to the diagram. 

Mr. Brault: All right, Your Honor. 
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The Witness: Well, it stopped right in the—I would 
say in the middle of that Bryant Street and North Capitol 
there—sec that island—it is on the upper half of the dia- 
gram approximately right in front of that island. 


By Mr. Brault: 


Q. Now, what part of the truck was approximately in 
front of the island? A. The truck itself, the cab. 
59 Q. What part? A. I would say the cab of the 
truck. 

Q. Now, where were you and Mr. Aylor at that point, 
if you recall, when the truck pulled up and stopped? A. 
We were approximately at the same point on the corner 
up where the X is. 

Q. Then what happened? 

The Court: Let me interrupt a moment. 

Was the truck then facing north or was it in Bryant 
Street facing cast? 

The Witness: Your Honor, it was—I would say it would 
be facing—it was facing north. 

The Court: In other words, it had gotten out of Bryant 
Street and back into North Capitol Street, is that correct? 

The Witness: Well, it never left North Capitol Street. 
Once it came back in the intersection it was still on North 
Capitol, right there. 

The Court: It was facing north? 

The Witness: It was facing north. 


By Mr. Brault: 


Q. Was the front end up toward the island? A. 
60 Yes. 

Q. The front end of the cab of the truck? A. 
That’s right. 

Q. Facing north? <A. Yes. 

Q. Now, what happened? What did you and Mr. Aylor 
do after the truck stopped? A. After the truck stopped, 
Mr. Aylor started walking toward the truck and I started 
walking north, up North Capitol. 
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Q. What happened after that? A. Well, I walked up and 
I would say approximately 100 to 200 feet up North Capitol 
and then I heard a collision. I looked back and I saw Mr. 
Aylor lying on the ground next to the truck. And of course 
I turned, ran back to Mr. Aylor. 

Q. After you turned and walked north, did you look back 
at all before you heard the collision? A. No, I don’t be- 
lieve I did. I don’t believe I did. 

Q. Did you sce the actual collision itself? A. No, I did 
not see the collision. 

Q. Now, when you turned and you saw Mr. Aylor, where 
was he when you saw him, in relation to the truck that 
had stopped? A. Well, I would say he was approximately 
10 feet away from the truck on the pavement. 

Q. And on what side was he of the truck? A. He would 

be on the—be on the east side. 
61 Q. Now, as we show in the diagram there, would 
that be on the side where traffic was going or on 
the side where construction was underway? A. That would 
be on the side where the construction was underway. 

Q. When you went back to him, could you see if any- 
thing was wrong with him? A. Yes. When I got back to 
Mr. Aylor he was on the ground and his leg was definitely 
injured, and he was in quite severe pain at the time. 


* * * ° * * * * * * 

62 Q. Who was taking care of Mr. Aylor as far as 

keeping him warm and holding him down? A. I was. 

Q. Was anyone else? A. There might have been a 

couple others there. I don’t know who they were, but I 
believe it was just me with Mr. Aylor on the ground. 


* s . ° * * . * * 
63 Cross-Examination 
By Mr. Doherty: 


Q. Mr. Herrlein, what time did you go to work on that 
morning, the 29th of December, 1959? A. I would say 7:30. 
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Q. And were you right in that particular section all that 
time? A. Yes, sir. 

Q. Were you in some way supervising or inspecting the 
job that was right there at Bryant Street? A. Yes, sir. 


* * * * * ” * * * 


64 By Mr. Doherty: 


Q. Now, Mr. Aylor was under you, would you say? 
Were you sort of the head supervisor? A. For that par- 
ticular day, yes. 

Q. Do you remember the weather conditions on that day? 
A. Yes, sir. It was sort of misty or cloudy, overcast. 


* ° * * * * * * * * 


Q. Well, it rained rather hard, didn’t it? A. No. it wasn’t 
raining hard. 
Q. Now, where were you in relation to the—strike that. 
How far would you say this mark was, or the place 
where you and Mr. Aylor were standing, from the 
center of North Capitol and Bryant? A. I would 
say approximately 50 to 60 feet. 


° * * * * * 


By Mr. Doherty: 


Q. I was going to do that with Mr. Aylor first. But 
this is North Capitol Street, the entire part, is that correct? 
A. Yes. 

Q. There was a northbound and a southbound? A. 
That’s right. 

Q. And this— <A. Median strip. 

Q. Median strip separated the north and the southbound 
traffic, is that correct? <A. Yes. 

Q. Now, this part on the east side of this median strip 
was under construction, is that correct? A. Yes. 

Q. And this side, on the west side of that strip was— 
had that been completed? A. That? Yes, that was com- 
pleted at that time. 
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Q. And you had north and southbound traffic on 
67 North Capitol on the west side of the strip, is that 
correct? A. Yes, that’s right. 

Q. There was one lane north and one lane south? A. 
Right. 

Q. So when you were standing over here, some 40 or 
50 feet you say from the center of the intersection? <A. I 
would say from 45, 50—40 to 60 feet. 

The Court: 40 to 60 feet what? 

The Witness: From where we were standing to where 
the truck finally came to a halt. 


* * * * * * * * * * 


The Court: Was it north of Bryant Street or south of 
Bryant Street or astride of Bryant Street? 
The Witness: It was north of— 
The Court: It was north of Bryant Street? 
The Witness: Say north of the middle of the intersection 
from Bryant Street. 
The Court: It was north of the intersection facing north, 
on North Capitol Street, is that right? 
Mr. Doherty: That isn’t quite correct, if Your Honor 
please. 
The Court: I am trying to find out from him. 
68 Mr. Doherty: I know. 
Would Your Honor just give me a couple of min- 
utes more before I get into that? 
The Court: Surely. 


By Mr. Doherty: 


Q. The first time you saw this, you saw this truck— 

The Court: No. I would like to clear this up now, please. 

Mr. Doherty: All right. 

The Court: I believe you said that the truck was on 
North Capitol Street, facing north, is that correct? 

The Witness: That is correct, Your Honor. 

The Court: When it came to a stop. 

The Witness: That is correct. 
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The Court: Now, was it north of the Bryant Street in- 
tersection or south of the intersection or astride the inter- 
section? 

The Witness: Could I show you on the chart here? 

The Court: No, tell me. 

The Witness: Well, now we want to say on that Bryant, 
Bryant Street, say the center of the intersection, if you 
want to break this down, that goes north and south, I 

would say it would be on the north of the center 
69 line of the intersection. 
The Court: North of the center line— 

The Witness: Of the center line of the intersection of 
Bryant and North Capitol Street in the intersection. 

The Court: Well, Bryant runs east and west and North 
Capitol runs north and south. 

The Witness: That’s right, Your Honor. 

The Court: In other words, this truck was facing north; 
when it came to a stop it was on North Capitol Street 
immediately north of the center line of Bryant Street, is 
that right? 

The Witness: That is right, Your Honor. 

The Court: Very well. 

Mr. Doherty: If Your Honor please, counsel for the 
plaintiff was going to introduce in evidence these photo- 
graphs. I think perhaps if you saw those, it would help 
very materially too. 

Mr. Brault: I think it might be in order to— 

The Court: They are not in evidence. 

Mr. Brault: I would offer them at this time. I think it 
would certainly help things. 

The Court: Is that satisfactory to you, Mr. Doherty? 

Mr. Doherty: Yes, Your Honor. 

The Court: Let them be admitted in evidence. 

The Deputy Clerk: Plaintiff’s Exhibits Nos. 2 
through 7, inclusive, marked in evidence. 

(Photographs marked as Plaintiff’s Exhibits 2 through 
7 and received in evidence.) 


cd * * * * * * * * * 


34 
By Mr. Doherty: 


Q. Now, when you first saw this truck coming south and 
you found that there was a compressor on it, you said 
that you saw this compressor going forward and making 
a loud noise? 

A. Yes. 

Q. And was it weaving back and forth to the right and 
left? 

A. I would say it was weaving, and right and left, 

yes. 
71 Q. And could you say whether or not—whether 
it was a couple of inches one way or the other, or 
what it was? Have you any idea? 

A. Well, it was definitely—it was not attached to the 
truck properly. That is the reason I could tell. If you 
have experience with pulling compressors and different 
types of equipment, it is very diffeult—it is almost im- 
possible for the equipment to weave or to run back and 
forth behind a truck itself—by itself. It had to be— 

Q. All I want you now to do is to tell us what you saw 
or heard as that was coming south on North Capitol? A. 
All right. 

When it was coming south on North Capitol, we heard 
a commotion, I mean a banging or a clanging and we saw 
the truck. 

I saw the truck before I saw the compressor. I was 
wondering what was making the noise on the back of the 
truck. 

Then the second time I looked it was the compressor. 

Q. There was a lot of traffic there, too, was there? A. 
Quite a bit, yes. 

Q. Both north and south? A. North and south? 

Q. About approximately what time of the day was 
it? A. It was between—around nine o’clock. 
Q. And there was a lot of traffic at that time? 
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Q. Then what did you do or what did Mr. Aylor do? 
A. Well, I can’t recall if it was Mr. Aylor or myself or 
both of us at the time, but we both saw it, saw the truck 
and compressor, and right away we yelled or waved. We 
: did something to catch the driver’s attention. 

Q. Did the driver appear to see you? A. Yes, he did 

Q. And did you follow the route of the driver after 
that? A. I did not, no. 

' Q. But at some later time he came back into the inter- 

section? A. That’s right. 

Q. And at that time when he came into the intersection 
was there anyone else in the truck with him, or around 
him? <A. I don’t know if there was—I am sure there 
wasn’t another driver—another person in the truck, but I 
recall there was another person outside the truck once the 
driver got out. 

Q. When did the driver get out? A. When he 
73 came— 
Q. Strike that. 

Did the driver get out before you or Mr. Aylor said 
anything to him? Or did Mr. Aylor say something to 
him? A. Well, this is when he came—we are back when 
he came to a complete halt, when he came back? 

Q. That’s right. Somewhere in the intersection. A. 
Right. When he came to his final halt? 

Q. That’s right. A. Well, he got out—no, we didn’t go 
over and talk to him then. He got out himself. 

Q. He got out himself? A. That’s right. 

Q. What did he do? A. Well, best I can recall, he walked 
to the rear of the truck to see what—I imagine what his 
condition of his compressor was at that time. 

Q. Up to that time Mr. Aylor hadn’t come over to see 
him at all? A. I don’t—no, because he was still with me 
at the time. 

Q. That was 40 or 50 feet away? A. Approximately 
40-50 feet, yes. 
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74 Q. When the driver got out did he come right 

down around the left side of the truck, the driver’s 
side, or did he go around front and—A. I wouldn’t want 
to say for sure there. I know he was —I saw the driver 
in the back. How he got there I wouldn’t want to say 
whether he came around the front or in the back to be 
positive on it. 

Q. Now, had Mr. Aylor gone over to the truck and the 
compressor before you left at all, before you left the scene? 
A. No. We both left together, as I recall. I recall that. 
He was walking toward the truck and I was walking north. 

Q. And at that time, of course, the driver was out of 
the truck? A. Yes. 

Q. And you never saw what happened after that at all? 
A. No, because my back was turned. 

Q. When this truck came up there and stopped with the 
compressor, did the traffic continue to go north and south 
without any difficulties? A. Well, IT wouldn’t say without 
any difficulty, but it was continuing—traffic was moving 
north and south. 

Q. Moving. 

No traffic had been stopped for any purpose? A. 
75 No, I don’t believe there was any traffic stopped. 
The Court: How many lanes of traffic were there? 

The Witness: Two lanes, Your Honor. 

The Court: There were two? 

Mr. Doherty: One lane north and one lane south, Your 
Honor. 

The Court: I understand. 

Well, did the truck block the northbound traffic when it 
stopped? 

The Witness: Well, Your Honor, I couldn’t—I eouldn’t 
say if he was stopped in the northbound traffic lane when 
he actually stopped at that time, because— 

The Court: Was the truck in the northbound lane? You 
say there was only one northbound lane. 

The Witness: There was one northbound lane. 
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The Court: Now, was the truck in the northbound lane 
when it stopped? 

The Witness: It had to be somewhat into—into the lane. 
I don’t know how much because there was only so much 
room for that northbound lane at that particular inter- 
section to get two lanes of traffic over on one side. 

The Court: Well, there was only one lane of traffic, was 

there not, east of the median strip? 
76 The Witness: I beg pardon. 
The Court: There is a median strip there, is there 

not? 

The Witness: Yes, Your Honor, but not through the in- 
tersection. 

The Court: How many lanes of traffic going north were 
there? 

The Witness: One. 

The Court: Now was this truck standing in the north- 
bound lane of traffic? 

The Witness: Directly in the northbound lane of traffic? 


It could have been possibly in the northbound lane of 
traffic a slight bit or, I would say, two or three feet. 

The Court: Yes. Then where was the rest of it? Was 
there a shoulder? 

The Witness: No, there wasn’t a shoulder, Your Honor. 


* * * * * * * * * 


17 The Court: I think it is very important to know 
where the truck had stopped. 
Suppose you go back to the stand. 


(The witness resumed the stand.) 


Was the truck facing north on North Capitol Street? 
The Witness: Yes, Your Honor. 
The Court: Very well. Now, how many northbound 
lanes were there? 
The Witness: One. 
The Court: Well, could any vehicle stop in the 
northbound lane, if there was only one lane, without 
blocking traffic back of him? 
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The Witness: I am sorry, Your Honor. Now, when I 
say it was stopped, it was stopped facing north. 

The Court: Yes. 

The Witness: Now, how much it was in the lane of traffic 
at the time I couldn’t tell you exactly how much it was in 
the lane of traffic. 

The vehicles had to come around the back of it. They 
would have to come around to the left. Say, if you were 
driving north on North Capitol— 

The Court: Then there was room for more than one 
lane of traffic, is that right? 

If there was room for a vehicle to come around to the 
left, there must have been room for more than one lane of 
traffic, isn’t that so? 

The Witness: Well, do you see approximately where that 
green truck is sitting now? 

The Court: Yes. 

The Witness: All right. That is sitting, I would say, 

right in the center of the median strip that separates 
79 normally the two lanes of traffic on North Capitol. 
Allright. If he was stopped there, still your traffic 
was going around to the left. It was continuous around to 
the left. 

It wasn’t stopped directly in the line of traffic. 

The Court: In other words, he wasn’t blocking traffic? 
He wasn’t blocking traffic, is that right? 

The Witness: Well, I couldn’t say that he wasn’t— 
he wasn’t blocking traffic completely at all. No, I couldn’t 
say that— 

The Court: Traffic could go through? 

The Witness: The traffic was going around— 

The Court: Yes. 

The Witness: At the time. 

Mr. Doherty: Well, it had to— 

The Court: In other words, traffic could go through, 
is that right? 

The Witness: Well— 
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The Court: Even after the truck stopped, northbound 
traffic could go through, is that correct? 
The Witness: Well— 
The Court: By going around the truck. 
The Witness: What I am saying is correct, be- 
80 cause I have seen a couple—seen a couple cars— 
since there was traffic, I didn’t see a string of traffic 
blocked. 
The Court: That may be of some importance. In other 
words, it was possible to get around the truck? 
Mr. Doherty: If Your Honor please. 


By Mr. Doherty: 


Q. You remember you testified in this same matter on 
September, 1965, did you not? A. Yes. 

Q. And at that time on page 183, was this question put 
to you and you gave this answer: 


“<Q. But traffic could go by north and southward without 
stopping? 


“*A. Traffic could, yes.’’ 


Q. Did you give that answer? A. Yes. 

Q. But you were 50 feet away and up in this corner. 
You were looking diagonally at this situation. A. Right. 

Q. And you couldn’t see whether or not it was over into 
this part of the intersection at all, could you? A. I am 
just trying to clear a point there for Your Honor here, 

because he was asking me if it was stopped any in 
81 the flow of traffic and I am trying to say I couldn’t tell 

exactly if it was—how much it was over into that 
lane of traffic. 

The Court: But it was possible for traffic to swing around 
the truck? 

The Witness: From where I was standing, yes, Your 
Honor, I could see traffic going around. 


* * ° * * * * 
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84 Q. Well, now, did you come down and inspect that 

tongue at all when it first came to a stop? A. No, I 
don’t believe I—no, I didn’t. I didn’t get near the truck 
when it first came to a stop, no. 


Q. And had this condition changed in any way, that is, 
had the compressor been moved or had the truck been moved 
in any respect from the time that you first saw it when 
it came to a stop? A. Well, I recall the truck—the truck 
didn’t look like it was moved, but the compressor was 
moved to the right. 

Q. It was moved to the right? A. It seemed to me it 
was moved to the right. 

Q. And did it at any time—strike that. 

Were you there when the police came? A. No. I could 
have been there. I don’t remember seeing the police. 

Q. Didn’t the police come there about the time that 
85 you were putting Mr. Aylor in the ambulance? A. 
It was possible that they could have been there about 

the same time. 

Q. I show you Plaintiff’s Exhibit No. 7 and ask you 
whether or not that was a picture of the condition that 
existed immediately after the accident? A. Well, again 
we are looking in back of the accident. I wasn’t in back 
of it. Iwas up in front of it. 

Q. I know, but you came down there where Mr. Aylor 
was, as you said, 10 feet away from there. A. That is 
correct. 

Q. Did you look at the compressor? A. I remember look- 
ing—yes, I looked at the compressor. 

Q. And you so—you testified now that it was pushed 
to the right? A. What I recall, it was to the right. 

Q. Well, now, doesn’t that indicate very clearly that it 
was—the front part was moved to the left and not to 
the right? A. Well, this is from the back, too. 

Q. Pardon? A. This picture was taken from the back. 
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Q. That’s true. 
86 But when you first saw the truck, wasn’t the com- 
pressor immediately, directly behind the truck? A. 
Let’s take the other exhibit No. 4. Could I see that again? 
Q. You have never seen 4. You mean the one you saw— 
A. I mean the one I saw before. Is that No. 4? 
Q. No.2. A. No. 2. 


(Examining.) 


I still remember the compressor. It was to the right 
and when these pictures were taken, I don’t know. 

Q. Well, the police—well. 

The Court: You mean after the accident it was to the 
right? Or before the accident? 

The Witness: When I was closest to it, that was after 
the accident, Your Honor, it was—it seemed to me the 
compressor was to the right. 

The Court: To the right of the truck? 

The Witness: To the right of the truck, yes, Your 
Honor. 


By Mr. Doherty: 


Q. Could you mean to the left of the truck instead 

87 of to the right? A. Well, we were to the right. That 

is why I was—I am stating that the compressor was 

closer to—it seemed like it was closer to us than it was to the 
truck 

Q. The front end of the compressor or the rear end? A. 
Well, I should speak for the compressor itself. This com- 
pressor is what, three to five feet long? 

Q. Five— A. Five to six feet long. 

Q. About three feet, three and a half feet wide? A. 
Because I was—that is the first thing I looked at and when 
T asked Mr. Aylor what happened, he said the compressor 
hit him. 

Q. Well, now, showing you this No. 2 again, which is the 
—showing the car behind the compressor. 
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Does that indicate in any way that that has been moved to 
the right? A. The car or the compressor? 

The compressor. A. Well, again, you are across—you 
are across the street. I wasn’t looking at it from this 
angle. 

Q. Well, can’t you sce the condition of the— A. The 
compressor from this direction, from this side of the 

street, looks like it was pushed this way. I mean it 
88 would be pushed to the left. 
Q. All right. 

Now, looking back at 7 again, you can see the rear of 
the truck, can you not? A. Yes. 

Q. Where is the front of the compressor in this picture 
in respect to the rear of the truck? Is it to the right or 
to the left of the rear? A. Here, it looks slightly to the 
left. 

Q. Now, did you pay any real attention to this at the 
time when you came back there? A. No, very little. 

Q. Well, had anyone moved the cars or anything during 
the period of time that you were there, the car or the com- 
pressor or the truck? A. At the time I came back there was 
quite a crowd down there. There was some—it was 
quite a few people around and I was—what they were doing 
to the equipment or the truck or the car, I couldn’t tell you. 

My concern was with Mr. Aylor at the time. I don’t know 
what they were doing around the equipment. There was 
quite a few people there. 


° ° ° ° * * * ° * ° 


90 Q. Now, who else was there around Mr. Aylor when 
you did come back there, or shortly thereafter, and 
before he went into the ambulance to go to the hospital? A. 
Oh, there were several people. 
Q. Was there anyone that you know? A. The only one 
I recall was John Morrello. He was a foreman. 
Q. Was John Morrello working around in there? A. Yes. 


° * . ° * ° * ° ° 
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Q. Did you see Mr. Aylor talking to him prior to the 
time— A. Prior to the time? 
91 Q. Of the accident. A. I don’t recall. 
Q. Well, was Morello or Morrelli—by the way, 
whom did he work for? A. Wilmoth Paving. 

Q. They were the one that was putting down the cold 
packs and the asphalt, etc., on that road? A. They were 
the contractors. They were one of the contractors on the 
job. 

Q. And all of this in through here at that time—this had 
been newly constructed with asphalt, is that right, or 
concrete? A. Concrete. It wasn’t completed. 

Q. But now they had asphalt down in here to make this 
ramp up into it—and this, I am speaking about the east 
side of the center of North Capitol and Bryant Street. 

You had put down some cold mix there, had you not, to 
pack that down, so that you could go up onto this ramp? A. 
Well, they were doing it some place in the intersection. I 
can’t recall whether it was that particular place because 
that was closed to traffic. 

Q. This whole part was closed to traffic? A. Except for 
the construction traffic. 

Q. They had down here a Caution sign, right 

92 below here, is that correct? A. Are you talking— 

these signs—I couldn’t—I can’t pinpoint any of 

these barricades now. I am just going by that chart, this 
drawing. 

Now, if there were barricades, I couldn’t place them 
right to those points there. 

Q. Well, did you talk to John Morrelli that morning at 
all? A. Well, prior to the accident? 

Q. Yes. A. We might have, because it was about an hour 
before we actually went to work that morning. 

Q. You say it was an hour before you went to work? A. 
Could have been, because I was—it was about nine o’clock 
before we were going to work, actually going to work in 
that section. 


44 


Q. Well, was John Morrelli there when you were talking 
to Aylor just before he left to go to talk to the truck 
driver? A. I believe John was in the vicinity. I know he 
was around there. 

Q. Was he there when Mr. Aylor was injured, when 
93 he was laying there aside of the compressor? A. I 
was quite sure that John was there. 

Q. Well, now, did you inspect the compressor or the 
tongue that was holding that compressor together after 
the accident? A. I saw it, yes. 

Q. What was its condition? A. It was broken—broken 
in half and it was just barely held on by a small thread 
of— 

Q. Had the compressor touched the truck at all at the 
time that the other car collided and pushed it forward? A. 
I couldn’t tell you that, whether it hit the truck, bounced 
back, or what. I didn’t see that. 

Q. Did you see any damage to the rear of the truck? A. 
I wasn’t looking that close. 

Q. But you did look at the tongue, the tongue that held 
the compressor together? A. Yes. 

Q. Did you notice whether there was any chain down 
there at the time? A. I couldn’t say for sure if a chain 
was there or not. 

Q. Isee. 

Well, did you see any chain around there of any kind? 

A. I wasn’t looking at it that close at the time. I 
94 just saw the tongue was broken because I was won- 
dering what—what made it come loose. 

Q. And you are certain that it was broken loose entirely 
at that time— A. Yes. 

Q. —from the truck? Is that right? A. From the truck? 

Q. Yes. A. I mean the tongue was broken. 

Q. Well, was the tongue—was the compressor still con- 
nected in some way or other with the truck, even though 
the tongue was broken? A. Oh, yes. 
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Q. So that it wasn’t completely moved away from it? A. 
Now, what do you mean completely moved away? 

Q. In other words, that—if it was connected here like 
this at one time by some part of the tongue in here— A. 
Um, hum. 

Q. Was that in any way—this part, the front of this com- 
pressor in any way in contact or held into the truck after 
the accident? <A. I believe it was still attached. It was 

still attached. 
95 Q. It was still attached? 

I show you Plaintiff’s Exhibit No. 5 and ask 
you if that is the condition that you saw at the time that 
you inspected that after the accident? A. Except for the 
chain. 

Q. The chain wasn’t there? A.I said this is—the 
tongue—I remember the tongue being broken like this. 

That is what I recall. 

Q. But you don’t remember the chain at all? A. Actu- 
ally, how it was connected here—by the chain—I couldn’t 
say for sure on that, because I really wasn’t watching that 
close. 

Q. Did Mr. Aylor at any time while you were standing 
there say anything to you about the fact that he had been 
working on that, helping to fix that? A. The only thing 
Mr. Avlor was telling me at the time, he wanted me to 
straighten his leg out. He was just in severe pain. 

And I asked him—one thing I asked him is what hap- 
pened, and he said, ‘‘The compressor flew over and hit 

my leg. Please straighten it out for me.”’ 
96 Q. Now, do you know a Mr. Morrison? A. Mor- 
rison? 

Q. Wasn’t he one of your immediate superiors in the 
Highway Department? A. I don’t recall a Mr. Morrison. 
Q. Do you know a Mr. Burke? A. Mr. Burke, yes. 

Q. Do you remember Mr. Morrison coming there before 
Mr. Aylor was taken away in the ambulance? A. Before? 

Q. Yes. A. No. Mr. Morrison, no, the name— 


46 


Mr. Doherty: Will Your Honor pardon me just a 
moment? 
The Court: Surely. 


By Mr. Doherty: 


Q. Mr. Robert Morrison. A. He was with the Highway 
Department? 

Q. Yes. A. I am sorry. I just can’t recall. Was he 
working with— 

Q. Wasn’t he one of the inspectors that worked with 

Mr. Burke? A. Well, Mr. Burke was our immediate 
97 supervisor at the time. 
Q. And— A. And Mr.—I am trying to think of our 
—the one at the head of Mr. Burke—but that was only—we 
only had two supervisors. 

Q. But you didn’t see Mr. Morrison come there on that 
particular morning at all? A. He could have possibly, 
but I don’t recall. The name has drawn a complete blank 
on me now. 

Q. Did you go to the hospital with Mr. Aylor? A. Yes. 

Q. Did Mr. Burke come there? A. He may have. I can’t 
recall now. 

Q. How long did you stay there? A. I would say it was 
a couple of hours. 

Q. During that period of time were you with Mr. Aylor 
all the time? <A. Well, I was with him for a few minutes. 
He was in the emergency room. 

Q. Did you hear him make any statement as to how the 
accident occurred? A. No. At that time he was just— 

we were concerned about his leg. 
98 Q. I just asked the question. A. No 
Q. Did he say anything at all? A. Well, in rela- 
tion, he said, ‘‘Well, did you see how it happened?”’ 

I said, ‘‘No.’’ 

Q. Who said that? A. Well, Mr. Aylor. He said, ‘‘Did 
you see it, John?’’ 

I said, ‘‘No, I was walking away from it at the time. 
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I just wondered how in the world, you know, something 
like this could happen.’’ 

Q. Didn’t he tell you at that time or tell anyone at the 
hospital just how it did happen? A. No, I don’t recall 
even now, at the time how it happened. 

Q. Do you know Rickie Gregorio? A. Yes. 

Q. Did you see him there at the time? A. I can’t recall 
if Rick was there right at the scene of the accident or he 
was over at the hospital, but Rickie was there that day. 

Q. Yes. 

Well, didn’t he help to put Mr. Aylor in the am- 

99 bulance? A. He might have helped us. It was 

mainly that we were letting the men from—on the 
ambulance—the Rescue Squad. 

Q. Did you see him at the hospital later on? A. I don’t 
know. Rick—well, Rick, I might have seen Rick at the 
hospital that day. 

Q. Did you hear any conversation between Gregorio and 
Mr. Aylor? <A. No. 

Q. Now, going back just a little bit again, you saw Mr. 
Ross come back by himself to look at the compressor and 
the truck without anybody coming over and talking to him 
at all, is that right? A. This is the driver now, Mr. Ross? 

Q. Yes. Clifton Ross. 

Did you know him before? You had seen him around 
there? A. I might have, but I didn’t recognize him, but 
Mr. Ross, if the driver is Mr. Ross, he did walk around 
the truck. 

Q. That was before Mr. Aylor came over and said any- 
thing to him at all? A. If I recall, as soon as he stopped, 

he got out of the truck. 
100 Q. But Mr. Aylor didn’t go over on the window 
side even before he got out of the truck and talk 
to him and said something to him? A. He might have 
prior—Mr. Aylor might have done this prior—I mean, 
when the truck was first coming down North Capitol, when 
we warned him that he was losing his compressor. 
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Q. You mean—A. I might have gone over. One of us, 
I believe, we either—we couldn’t holler that well—I believe 
one of us might have gone over and said that, ‘‘You are 
losing a compressor and you are in trouble. You better 
fix it.’’ 

Q. That is when you were going south? A. That is when 
he was coming south, the truck and the compressor was 
coming south. 

Q. Then he went around a couple of blocks somewhere 
so he could get back onto North Capitol and go north, is 
that correct? A. How he turned around, I don’t know, 
but he did turn around. 

Q. But you couldn’t make a left turn coming south on 

North Capitol anywhere up above there, could you? 
101 You have to—A. I don’t believe so. Too much 

traffic. I mean, the traffic was all detoured over to 
one lane. 

Q. And you had to go off to anything on the east side— 
you had to go north on North Capitol to make a right turn, 
isn’t that correct? A. To make a—I would say that was 
correct, yes. 

Q. Now, you don’t remember now whether or not Mr. 
Aylor or yourself went over and stopped Ross on his way 
south on North Capitol Street to tell him what the situa- 
tion was? A. I would say we stopped him some way. How 
we did it, I can’t tell you exactly how we did it. 

Q. And it wasn’t—did Mr. Aylor come down here and 
stop him at any time on this side after he was coming 
north on North Capitol? A. I don’t recall that because Mr. 
Aylor—he was with me. 

Q. Well, would you say—at one time you just said you 
thought he might have gone across—A, Well— 

Q. —and stopped him going down. Was he with you at 
that time? Or did he—A. Once the truck passed us and 

came back, Mr. Aylor and I went back to the corner 
102 because then we were discussing this and when I 
left I said, ‘‘I will see you in a little bit,’’ because 
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I know that is why he was close, ‘‘I will see you in a few 
minutes,’’ or, ‘‘I will see you later.”’ 

And he started walking toward the truck and I started 
walking away. 

Q. Well, had the truck come to a stop at that—A. The 
truck was stopped, yes. 

Q. But you said then that the man, the driver had gotten 
out of the truck before Aylor started away from you. A. 
Right. 

Q. So that Mr. Aylor didn’t go over there while he was 
in the truck. A. I don’t believe so, no. 

Q. Well—A. I couldn’t say how he got over that fast, 
if he did. I recall the driver getting out of the truck, yes. 

Q. That was before Mr. Aylor even left you. A. I would 
say yes. 

Q. But you don’t know what happened to this other in- 
dividual or man that was supposedly over there, talking 
to Mr. Ross at the time you first saw him come to a stop? 

A. Well, you have to realize this construction— 
103 Q. Just—A. No, but I am saying there was one 

laborer there. I am sure it was a laborer, or some- 
body around there, talking to him around the truck at the 
time. I remember two people. 

Q. And that laborer couldn’t be Mr. Aylor, could it? 
A. (Shakes head negatively.) : 

Q. Now, were there actually any laborers working— 

The Court: Don’t shake your head. Answer. 

The Witness: No. 


By Mr. Doherty: 


Q. Were there any laborers working there at all that 
morning? <A. Yes, there was. 

Q. Whose men were they? A. I couldn’t tell you what 
contractor. We had two or three contractors on the job. 

Q. Well, I know, but I mean right in that particular 
area, right, somewhere up in this northeast quadrant of 
this intersection, up somewhere near where you were. 
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Were there any laborers or anybody working there at 
all on that morning? A. Yes, I would say there were men 
working. 

Q. Whose men were they? A. They could either 
104 have been Wilmoth Paving or was it Inter-County 
that was laying the pipe; it could have been— 

Q. Well, would you know the people? A. No, I wouldn’t 
—not after this time I would never recognize them. 

Q. You can’t tell us now that there were any people 
actually that you know of that were working there other 
than someone that you think was working there? A. I can 
only say, the only one I can remember by name, that I 
would say I was fairly sure that was working in that area 
was John Morrello with Wilmoth Paving. 

Q. And he was a—A. Foreman. 

Q. Foreman? A. Foreman. 

Q. Now, you say that he was, Mr. Aylor was approxi- 
mately ten feet away from the front of the compressor to 
the east of the compressor at the time you saw him when 
you came down there, is that right? A. Yes. 

Q. And did you notice how he got out there, or 
105 what happened? A. He was—when I turned and 
first saw him, he was laying out in the street. 

Q. Well—A. And he was trying to get up. 

Q. Isn’t it a fact that actually part of his feet were in 
between the compressor and the truck, when he was out 
there? A. No, he was too far away for that. 

Q. You say—A. From— 

Q. You still say it was ten feet? A. I am saying he 
was far enough away that you couldn’t possibly touch the 
compressor or the truck, from where he was laying in the 
road. 

Q. Now, I ask you again on this testimony that you 
gave on September 7, 1965, on page 197 of the transcript, 
whether or not these questions weren’t put to you and you 
gave these answers: 


51 


“‘Q. Did you see the connection of the tongue between 
the compressor and the truck after the accident? Did you 
notice that at all? ‘‘A. The best I can recall from how the 

compressor was sitting, it looked like it was away 
106 from the truck. It wasn’t connected to the truck 
after the accident. 

“*Q. No eggnection at all? ‘A. I am sure about that .”’ 

Q. Did you give those answers to those questions? A. 
I am referring to the break on the tongue, yes. 

Q. Well, the question was, did you see the connection 
of the tongue between the compressor and the truck after 
the accident? Did you notice that at all, as to whether the 
tongue—you know what the tongue was? A. Yes. 

Q. And whether it was connected between the truck and 
the compressor and your answer was: ‘‘A. The best I can 
recall from how the compressor was sitting, it looked like 
it was away from the truck. It wasn’t connected to the 
truck after the accident.’’ 

Q. Did you give that answer? A. The compressor or 
the tongue? 

Q. We are talking about the compressor. 

The Court: The question is whether you gave that 
answer at the prior hearing. 

The Witness: I would just like to hear the ques- 
107 ‘tion again. 


By Mr. Doherty: 


Q. ‘‘Did you see the connection of the tongue between the 
compressor and the truck after the accident? Did you 
notice that at all? ‘‘A. The best I can recall from how 
the compressor was sitting, it looked like it was away 
from the truck. It wasn’t connected to the truck after 
the accident.’’ 


A. Yes, that is— 

Q. Did you give that answer? A. Yes. 

Q. And the question was, ‘‘No connection at all??? An- 
swer, ‘‘J am sure about that.’’ 
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Q. Did you give that answer too? A. Yes. 

Q. But today you say that there was some connection, 
that it wasn’t broken away completely from the truck, is 
that right? A. But I am referring to the tongue. The 
tongue was broken, but it was broken that it was—it was 
broken away from the truck. 

Now, it was still attached. Now, if you want to 
108 say that—all right, say that I am sure it was still 
attached to the truck some way, but the tongue itself 

was almost completely broken—broken in half. 

Q. Yes, but I was trying to get the connection between 
the compressor and the truck itself. 

There was still some connection, wasn’t there, between 
them? A. Yes, yes. 

Q. The tongue was broken to a certain extent? A. Right. 

Q. Now, is there a sort of a grade up, an upgrade, an 
uphill grade, as you are going north on North Capitol 
Street as you approach Bryant? A. There is a slight 
grade, yes. 

Q. And did you notice any clanging or banging or any- 
thing else coming up the grade with this compressor and 
the truck? A. When it came to its final halt? 

Q. No, as it was coming up—A. Coming up, coming up 
when it was going to stop— 

Q. Well—A. —that one time. 

Q. Did you hear any noise of any kind at that time or 

see any weaving of the truck or the compressor? 
109 A. Oh, he was just barely moving then, just barely 

moving on, on into the intersection. That is where 
I recall the truck coming very slow. 

Q. That was when he was coming in to stop that he was 
going very slow? A. Right. 

Q. And he swung in—over onto some part that had 
been under construction? Did he not? A. He came 
straight through. See, you could come right up North 
Capitol—see where the tracks—those two lines—I assume 
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they are tracks—the old tracks—he was coming right up 
the old streetcar tracks. 

Q. He was coming up on the normal side, on the east 
side of North Capitol Street before he came to Bryant 
Street, isn’t that correct? A. Right up the center, coming 
north on North Capitol. 

Q. But then as he was coming up there, say, a block or 
two—did you notice him a block or two away? A. No, I 
didn’t notice him that far away. 

Q. You didn’t notice him at all until such time as he 
was pulling right into Bryant Street? A. That’s right. 

Q. Now, on the question that was put on page 
110 198 by Mr. Brault to you in redirect examination: 

“‘Q. Mr. Herrlein, what impression did you get 
from the compressor behind the truck when you first saw 
it? ‘A. That it was definitely loose from the truck.’’ 

Q. Did you give that answer at that time? A. Yes. 


. * * * * * * * 


John Herrlein 


e * * * * * * ° * 


Q. Mr. Herrlein, you were asked about some of your 
prior testimony, and I would like again to refer to page 
197, if Your Honor please. 


Q. Thereafter were you asked the following: 

“(Q. I show you Plaintiff’s Exhibit 2-A, and ask 
you if that doesn’t indicate the condition of the tongue or 
the connection between the compressor and the truck imme- 
diately after the accident? ‘‘A. I would say it comes pretty 
close to the way it was.”’ 

Q. Do you recall that question and giving that answer at 
the prior hearing? <A. Yes. 

Q. And at that time were you showed a photograph when 
you gave that answer? A. Yes. 
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Q. And was that photograph one of the photographs you 
were shown here today? A. Yes. 
114 Q. Mr. Herrlein, could you go to the blackboard 
for me and using the two vehicles that are on the 
blackboard put them in the position as you recall them, 
after the truck had stopped, but before the accident 
happened? 

Mr. Doherty: If Your Honor please, I do object to that 
because he has already testified that the condition that he 
put it in there was substantially the way it was. 

The Court: Well, isn’t this repetition of what was 
brought out on direct examination? 

Mr. Brault: My recollection was that Mr. Doherty put 
them there and asked him, Your Honor. 

J could be wrong on that. 

Mr. Doherty: I put them there and I asked him if that 
was the way it looked at that particular time. 

The Court: Well, I think then Mr. Brault has a right to 
ask the same question on redirect examination. 

My recollection was at first that that was asked by Mr. 
Brault on direct examination. 


Q. Did you understand the question? A. Yes. 


115 (Goes down to the board.) 


Q. Return to the stand, Mr. Herrlein. A. (Returns to 
witness stand.) 

The Court: Mr. Herrlein, does that represent the condi- 
tion before or after the accident? 

The Witness: Before. 

The Court: Before? 

Mr. Brault: Yes. 


By Mr. Brault: 


Q. Now, Mr. Herrlein, you mentioned that traffic still 
went northbound. 
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Could you tell us whether the traffic, in order to go north- 
bound, had to go over unto the southbound lane at all in 
order to get around the compressor and truck before the 
accident? A. Well, I couldn’t tell you for sure, because on 
the opposite side of the truck, where the black X is, I 
couldn’t see how the traffic was getting around the com- 
pressor from that position. I didn’t notice, wasn’t paying 
that much attention. 

Q. Now, where the yellow line exists, in this area here, 
was that yellow line for the purpose of dividing north and 

southbound traffic? A. If it was a yellow line there— 
116 these lines don’t mean a thing to me on this chart. 
But there was a dividing line in that lane. 

Q. Now, if a car was to drive over that line and go into 
the southbound lane, was there anything that would stop 
it, in other words, any island, or was it just a painted line 
in the street? 

The Court: Just ask a brief question so that we can tell 
what the question is. 

Mr. Brault: Yes, Your Honor. 


By Mr. Brault: 


Q. Was there just a painted line in the street, as you 
recall it, to divide north and south, or was there an island 
in the intersection? A. It would be just a line—there 
wouldn’t be any—there was no formal island or bumper 
strip or anything like that. 

The Court: Suppose you just answer in a word or two. 

Was there a line or an island? 

The Witness: There was a line. 


By Mr. Brault: 


Q. Do you recall whether or not any part of the truck or 
compressor was still on the streetcar tracks at all, 
117 — after it stopped? A. Well— 
The Court: Mr. Doherty. 
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Mr. Doherty: I object, if Your Honor please. He doesn’t 
seem to realize or know just what actually happened. He 
is guessing at some 35, 40 or 50 feet away. 

The Court: Well, if he doesn’t know, he can say that. 

I don’t think I can exclude the question on that ground. 

Mr. Doherty: All right, Your Honor. 

The Court: Do you know or not? 

The Witness: No. 


By Mr. Brault: 


Q. Do you know how long the truck and compressor 
would be, approximately, taken together, their overall 
length? A. I would say 30 feet. 


118 Q. Does that photograph look to you as the car 
and the air compressor looked after the accident? 
A. Yes. 
Q. Now, in that photograph, can you see any of the 
streetear rails? A. Yes. 
Q. And where do you see the streetcar rails in 
119 that photograph? A. Directly in back of the air 
compressor and the car’s front two wheels ride di- 
rectly on top of the two tracks. 


Q. Now, Mr. Herrlein, I am showing you Plaintiff’s 
Exhibit No. 5, another photograph. 

Does that reasonably represent the position of the truck 

and compressor as you recall seeing it after the 
120 accident? A. Yes. 
Q. Now, looking in that photograph, can you see 
another set of streetcar rails or tracks? A. Yes. 

Q. Can you tell me on what side of the truck you see 
those streetcar rails and tracks, that is, on the traffic side 
or on the construction side? A. It would be on the con- 

struction side, the right side. 
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122 The Court: I will let you reopen your cross- 
examination. Then it will be cross-examination, not 
recross. 
Mr. Doherty: Yes, Your Honor. 
The Court: Very well. 


Further Cross-Examination 
By Mr. Doherty: 


Q. I ask you whether or not on September 7, 1965, re- 
ferring again to Mr. Ross, and the man who was with him, 
if you were asked these questions and gave these answers 
at page 178. I think I better start back: 

“<Q. Now after he came to a stop’’—meaning Mr. Ross— 
‘did anybody say anything further? A. Not as I recall. 
I didn’t say anything further. 

“<Q. You were there. Did Mr. Aylor say anything? A. 
I didn’t hear Mr. Aylor say anything. 

“<Q. But he just came up and stopped? A. Yes. 

“<Q. Then what did he do? A. I remember the driver 
got out of the truck and either walked around the truck, 
and the driver and one other individual, I don’t know if 

it was another man in the truck or a laborer in the 
123 vicinity who was a working man, they were walking 

around back into here, approximately (indicating).’’ 
Did you give that answer? A. Yes. 

Q. And that wasn’t Mr. Aylor that was with Mr. Ross 
at that time? A. No. 

Q. At page 180—no, starting at the bottom of page 179: 

“<Q. You don’t know who this man was that came over 
and talked to the driver of the truck? A. No, I didn’t 
say anybody came and talked to the driver of the truck. 
There was another man, I recall somebody in back here, 
some place around the truck. I remember there were two 
individuals there. 


58 


“Q. Did you ever see anybody go in between the com- 
pressor and the truck itself? A. No.’ 
Did you give those answers to those questions? A. Yes. 
Q. On page 204, question by The Court to you: 
“The Court: And so far as you are concerned 
124 no one was working on the truck? 
“<The Witness: Now the driver could have been 
working on the truck, Your Honor. 
“The Court: ‘He could have been’ no. So far as you 
are concerned who walked north? 
‘“‘The Witness: Nobody was working on the truck when 
J was walking north. They were around the truck when 
the driver came around to see what the problem was. He 
was by the truck when I started up. There was one other 
man by the truck at the time whom I can’t recall. That 
is the only two I saw directly by the truck.’ 
Did you give those answers to the Court’s questions? 
A. Yes. ara as 
Q. That other man wasn’t Mr. Aylor? <A. No. 


125 Delmar R. Aylor 


resumed the witness stand, having previously been duly 
sworn, and was further examined and testified as follows: 


Cross-Examination (Resumed) 


By Mr. Doherty: 


Q. First, Mr. Aylor, I would like to ask you whether or 
not you saw any other man near that truck before you 
walked out there? <A. No, I did not, other than Mr. Ross. 

Q. And you went out and stopped Ross, did you not, 
the truck? A. Yes, I flagged to him, yes. 

The Court: What was your answer? 

The Witness: I had flagged to him, yes. 

By Mr. Doherty: 

Q. And you went over then and talked to him while he 
was still in the cab of the truck? A. I believe so, yes. 
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126 Q. That was on the right-hand side, on the pas- 
senger side that you opened the window or he opened 
the window and you talked to him in there? A. Yes, 
Q. And you told him at that time there was something 
wrong with his compressor? <A. Yes. 
Q. And then the two of you went to the rear of the 
truck? A. That’s correct. 
Q. And you explained to him at that time what was 
wrong? A. What I had observed, yes. 
Q. Then can you tell us again what the discussion was? 
I would like to get your idea of what was said between 
the two of you at that time. A. Well, as I stated to you 
yesterday, that I had told him what I had saw. He looked 
at it and he asked if I thought it could go—to last until 
he went—I believe it was Franklin Street. 
Q. That is a couple of blocks north? A. From there, yes. 
Q. Did he insist at that time or say that he would like 
to go and continue, that he thought that the truck 
127 was in good condition to do so? A. He said he 
thought it was, yes. 


* * e * * * * * * 


Q. Now, when this truck that was stopped by you, 
and the compressor, stopped there, did you notice 
about the traffic going north and south? A. Not at that 
particular time, no. 
Q. Well, there wasn’t anything there at that time 
130 to indicate to you that you were in any way block- 
ing the traffic by stopping this truck? A. I hadn’t 
paid that much attention to it, no. 

Q. Now— A. Because Mr. Ross had the discussion about 
the tongue and then one of the men on the job about the 
same time asked me this other question which I don’t re- 
call now pertaining to the placement of this asphalt. 


* * * * * * * * * * 


Q. Now, did you—when he took out the chain—you said 
he took it out of the bed of the truck? <A. Yes. 
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Q. Were you right in and around near the compressor— 
between the compressor and the truck at that time? A. To 
the right side of the two vehicles. 

Q. Well, when you say the right side, how far were you 
away from it? A. Two or three feet. 

Q. That much? A. (Nods affirmatively.) 

Q. Now, did there come a time when Mr. Ross, 

131 according to your testimony, knelt down in there 

trying to see where he could put the chain, that 

you also knelt down in there and tried to show him what 

to do? A. This is probably so a little bit after he took 
the chain off, yes. 

Q. But you got in there at some particular time, did 
you not? A. Not right up in there, no. 

Q. Well, when you knelt down and leaned over in there, 
which way were you looking? Were you— A. You can do 
this from the right side two or three feet away, Mr. 
Doherty. 

Q. I know, but I am trying to find out not what you can 
do it’s just what you did on this— A. That is what I did. 

Q. And at no time did you get in anywhere near right 
in behind the compressor and the truck? A. Not directly in 
between the two, no. 

Q. Down in here at all? A. No. 

Q. That is, between these two machines? A. No. 

Q. Now, you say that when this man that was 
132. __ working on the job came over and asked you a ques 
tion, you said you stepped back a couple of feet. 

A. I said a step or so. 

Q. A step or so? 

What is that? A. This could be a foot. It could be two 
feet. It depends on how large the step was. I don’t recall. 

Q. Do you remember approximately how many feet it 
was? A. I guess I was still within two to three feet, as 
I said before. of the compressor. 

Q. Compressor? A. Right-hand side of the two vehicles. 
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Q. Now, you said yesterday that you didn’t quite re- 
member the name of the man that asked this question 
that you turned around to answer. 

Do you have any memory of it now? A. I stated to you 
that I could not remember whether it was Mr. Morrello 
or one of his subordinates. 

Q. You know Mr. Morrelli, do you? A. At that time. 
As to picking him out today, I don’t know. 

Q. He was a foreman on the job for Wilmoth Paving? 

A. One of several, yes. 
133 Q. But at this time you say you just can’t re- 
member whether it was Mr. Morrelli, or whether it 
was some other employee of Wilmoth, is that right? A. 
To give you an honest answer, no. It could be he. It 
could be one of his subordinates. 

Q. Well— A. I just don’t recall. 

Q. On September 3, 1965, you were testifying about this 
same matter in this court? A. Yes. 

Q. I will ask you whether or not at that time these 
questions weren’t put to you by your own counsel and 
you gave these answers. Question— 

The Court: What page? 

Mr. Doherty: I was just going to look at the page, 
Your Honor. Question on page 67, if Your Honor please. 

The Court: Thank you. 


By Mr. Doherty: 


Q. “‘Q. Now, after that, what did the driver do?”’ I 
better go back to the first question. 


“<Q. What did the driver then do? 
‘*A. Well, he stated that he was just going about a 
134 block or two further, that he thought—asked me if I 
thought it would be all right and I said that I would 
put a chain on it, safety chain. 
“Q. Now, after that, what did the driver do? 
‘¢A. Well, there was a chain on the bed of the truck 
which he took off and was attempting to attach it to the 
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air compressor and about the same time Mr. John Morrello, 
the foreman of Wilmoth Paving, came over and asked me 
a question and I walked back maybe a couple of feet from 
where I was originally.’’ 


Did you give that answer at that time to that question? 
A. Yes, I am still not denying it. I don’t recall. It could 
have been Mr. Morrello. It could have been one of his 
associates or his subordinates. 

The Court: The question is did you give these answers? 

The Witness: Yes, sir. 


By Mr. Doherty: 


Q. You didn’t mention any other person. You said Mr. 
Morrello at that time. A. The best of my knowledge. 
Q. Another question: 


“¢Q. Where were you originally when you had this con- 
versation in relation to the truck? 
135 “A, Well, Mr. Ross was bending over, looking 
under the truck, I assume to see where he could 
hook the chain. I also kneeled or bent over and then when 
Mr. Morrello asked the question that is when I straightened 
up and stepped back maybe two feet to answer his ques 
tion, and I turned from where Mr. Ross was, I guess about 
45 degrees to the right.’’ 


Did you give that answer to that question? A. Yes. 

Q. That was Mr. Morrelli at that time, too. A. Could 
have been. 

Q. On page 68 of this same transcript: 

“Q. Drawing.’ 


I don’t know what that means, if Your Honor please. 


““Q. Did you engage in a conversation with somebody 
there from Wilmoth Paving? 
‘CA, Mr. John Morrello.’’ 


Did you give that answer at that time? A. Yes. 
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Q. Well, now, is there any question but what it was Mr. 
John Morrelli that you talked to on that day? A. It could 
have been. I just don’t recall. 

Q. Do you recall much about the events that hap- 
136 pened on that day? A. Yes, sir. 


* * ° * * * * ad * * 


Now, can you tell us approximately how long it 

was from the time you stopped this truck and com- 

pressor driven by Mr. Ross until this accident occurred? 
A. Not exactly. A matter of minutes. 

Q. 10 or 15 minutes? A.I don’t know. A matter of min- 
utes is my best judgment. 

Q. During that period of time you had no indication or 
any feeling of any kind that the traffic condition north on 
North Capitol Street was in any way— A. I wasn’t just 
watching— 

The Court: Just a moment. Let Mr. Doherty finish the 
question. 


By Mr. Doherty: 


Q. The question that I want to find out the answer to is 
whether or not during this 5, 10, 15, 20 minutes, whatever 
it was, that this truck and compressor were stopped there 
and you were somewhere near it, did you have any feeling 
of any kind concerning the traffic that was going north on 
North Capitol Street? A. I hadn’t noticed particularly be- 
cause I had other phases of work other than Mr. Ross put- 
ting the chain on. 

Q. You were watching what Mr. Ross was doing? 
141 <A. I said other phases other than what he was doing 
as well. 

Q. Well, what were you doing? A. Doing my job. 

Q. What were you doing? A. Observing the work of the 
men. 

Q. And can you tell us— 

The Court: How long did the truck stand there before 
the accident? 
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The Witness: I don’t recall, Your Honor. 
Just a matter of a few minutes. 
The Court: A few minutes. 

The Witness: While Mr. Ross was hooking up the chain 
that is when this other gentleman asked me this question. 
What he was doing after that I don’t have any knowledge 
of. 

Mr. Doherty: May I make a little drawing on this side, 
if Your Honor please? 
The Court: There is a pointer there, Mr. Doherty. 
Mr. Doherty: No, I want to make a little drawing, if 
Your Honor please. 
The Court: Very well. 
Mr. Doherty: That is a very poor drawing, if Your Hon- 
or please, but I want to ask certain questions con- 
142 cerning the truck and compressor and that is the 
only way I can do it. 


143 Q. Now, it is your testimony here that you weren a 
between the compressor and the truck at any time? 
A. At no time have I said I have been between the two. 

Q. On page 194 of the testimony given by you on Sep- 
tember 3, 1965, I ask if these questions weren’t put to you 
and you gave these answers: 

“Q. Didn’t you actually take the chain out and 
144 put it down and was working on it? A. I did not, 
sir. 

“Q, Isn’t it a fact that Ross was out on the side direct- 
ing traffic around this— A. I don’t recall him directing 
traffic. 

“Q. You don’t remember that at all? A. No, sir. 

“<Q. You don’t remember actually being down there 
working on the thing at all? A. The only time that I came 
in physical contact was when it struck me. 

“Q. Now, Officer Lee said that—marked this particular 
place right between the compressor and the truck as the 
place where you were at the time that you were injured. 
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“Ts that wrong? A. It would be approximate. I would 
say maybe it would be out another foot or so. 

“<Q. Were you directly behind the compressor? A. No, 
sir. 

“<Q. You weren’t between the two vehicles, the com- 
pressor and the truck? A. I don’t recall being directly 
between those. 

“‘Q. Weren’t you in there somewhere, not directly 

145 between? A. Yes, sir. When he had hooked up the 

safety chain, the part of it to the compressor, he 

was kneeling to see where to put it on the truck and I 
knelt also. 

‘<Q. Knelt down there too? <A. In that general area.’’ 

Now, did you give those answers to those questions? A. 
Yes, sir, but that is still approximately two or three feet 


By Mr. Doherty: 

Q. Now, did there come a time that you talked—you 
never did talk to Mr. Morrison out there that morning? 
A. Not that I recall, no, sir. 

Q. Do you remember talking to Mr. Burke? A. Not on 

the scene, no sir. 
146 Did you talk to him somewhere else? A. I talked 
to him at the hospital. I don’t remember whether 
it was that day or the next day. 

J know he came out the day after the accident. I remem- 
ber that distinctly. 

Q. Did he ask you to make a report at that time as to 
what actually happened? A. The way he came out there 
was a form CA3—C3A orCA3, I don’t know which it is 
called. 

Q. What is that? A. I don’t know what it is exactly, the 
function of it. 

Q. Report of an accident, is it not? A. I don’t know, 
Mr. Doherty. 
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Q. Well, at least he was your superior at the time, was 
he not? A. That is correct. 

Q. And he asked you certain questions or asked you how 
this—what happened to cause you to have your leg broken 
or cut? A. We had a conversation. This could have been 
in it. I just don’t remember. 

Q. Very well. 

Do you remember making this statement to him: 
147. Employee was standing on east side of Bryant 
Street in the section when he noticed a compressor 
belonging to the Inter-County Construction Company was 
about to break from its truck. He told the driver, and as 
he was repairing the chain, a private car hit the back of 
the compressor, causing it to jump to the right, hitting left 
leg of said employee. 

Did you give that statement to him at that time? A. No, 
sir. 

Q. Referring to page 127 of the testimony on September 
3, 1965, I ask you whether or not this question was put to 
you and you gave this answer: 

‘“Q. Did you tell Mr. Thomas Burke that you were stand- 
ing on the east side of Bryant Street intersection when he 
noticed the compressor belonging to Inter-County was 
about to break from its truck; he told the driver’’—mean- 
ing you— ‘‘and as he was repairing the chain a private car 
hit the back of the compressor causing it to jump to the 
right, hitting the left leg of said employee? 

“Did you give that statement to anyone?’’? A. Are you 
referring to Mr. Ross? 

Q. Please. 
148 “Did you give that statement to anyone? A. I 
don’t recall.’’ 

Now you say definitely at this time that you didn’t give 
such a statement. A. Not that I recall, no. 

Q. That you don’t recall or you didn’t do it? A. I don’t 
recall. 
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Q. You were also asked concerning this mark again as 
to whether or not that was where you were and I ask you 
whether this question wasn’t put to you that same date, on 
page 128, and the reference at that time was to Defendant’s 
Exhibit No. 2 for identification. 

Mr. Brault: Your Honor, I think that—Your Honor, I 
think I will object to this question because we are talking 
about now an exhibit— 

The Court: Just a moment. Let Mr. Doherty finish his 
question, and then I will entertain your objection. 

Mr. Doherty: Well, may this be identified, two sheets, 
as Defendant’s Exhibit No. 1 for identification. 

The Deputy Clerk: Defendant’s Exhibit No. 1 marked 
for identification. 

(Traffic Accident Report marked as Defendant’s Exhibit 

No. 1 for identification.) 
149 By Mr. Doherty: 
Q. Mr. Aylor, I show you Defendant’s Exhibit 
No. 1 for identification and ask you if you at that time had 
seen this particular paper, and referred to it? A. At what 
time? 

Q. At the last hearing. A. Yes. 

Q. And also this— A. I assume this is the same one. 
You had two. If this is the same one you showed me be- 
fore, I don’t know. 

Q. Well, you see the mark there that was placed on that 
particular paper? A. Yes. 

Q. Now, question on page 128, if Your Honor please, re- 
ferring to what is now Defendant’s Exhibit No. 1 for iden- 
tification and which was then Defendant’s Exhibit No. 2 
for identification : 

““Q. Now, does that represent the situation that existed 
at the time that you were hurt? A. I wouldn’t say it was 
an exact replica, no. 

‘‘Q. There is a mark there showing where the pedestrian 
was that was injured. 
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“Is that wrong? A. I can’t say whether that is 
150 wrong or not. 

Q. Well, you were there, Mr. Aylor. You ought 
to know where you were at the time. A. Just the exact 
position, sir, I can’t identify that.”’ 

Mr. Doherty: I am afraid, if Your Honor please, I can’t 
ask the next question until the officer testifies. 


By Mr. Doherty: 


Q. Did you give those answers to those questions? A. 
Would you repeat them. 


151 Q. Well, going back a little bit further. 


“Mr. Brault: May the record show, if Your Honor 
please, that Mr. Doherty indicates he is pointing to a dia- 
gram which is contained at the bottom of the second page 
of Defendant’s No. 2 for identification’’—which is pres- 
ently Defendant’s No. 1. 

“The Court: That is the same report that the police 
officer testified from? 

‘‘Mr. Brault: One of two, yes, sir. 

“<The Court: Yes. 

“Mr. Doherty: This is Defendant’s Exhibit No. 2 for 
identification. 


‘By Mr. Doherty: 


“<Q. Now, does that represent the situation that existed 
at the time that you were hurt? 
“‘A, T wouldn’t say it was an exact replica, no. 
‘<Q, There is a mark there showing where the 
152 pedestrian was that was injured. 
“Ts that wrong? 
‘¢A. IT can’t say whether that is wrong or not. 
<Q. Well, you were there, Mr. Aylor. You ought to 
know where you were at the time. 
‘*A. Just the exact position, sir, I can’t identify that.’’ 
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Did you give those answers at that time? A. Yes, refer- 
ring to the X. 
Q. The police officer had it on the board also, did he not? 
A. You had two drawings there. 
Q. I mean the police officer had put on— A. I don’t 
know who put it on, whether you or the officer. 
Q. Nothere. A. I don’t recall. 
Q. I mean at the last— A. I know what you are talking 
about. 
Q. You didn’t see— A. There was a drawing on the 
board, yes, sir. 
Q. You didn’t see the officer put it on? A. I don’t 
remember who put it up there now, no, sir. 
153 Q. Weren’t you actually standing in front of the 
compressor at that time? A. No, sir. 
Q. You say that very definitely now. A. Directly in 
front? Right front, yes. Directly in front, no. 
Mr. Doherty: I know perhaps Your Honor won’t like 
this question I am going to put. 


By Mr. Doherty: 


Q. But do you remember the officer’s testimony as to 
what he testified to where you were? A. No, sir, I don’t, 
but the officer never talked to me. 

Q. Well, I ask you whether or not on page 129 this ques- 
tion wasn’t put to you at that time, that is, the time of the 
last trial: 


“Q. It has on the first page of this report: pedestrian 
was standing in roadway in front of air compressor. 

“‘Ts that incorrect too? 

‘<A, As I stated before, I don’t believe directly in front, 
no. 

“<Q. Isn’t it a fact, Mr. Aylor, that you were 
154 actually standing on the machinery itself at the 
time? 
‘©A. No, sir.’”’ 
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You did give those answers? A. That’s right, sir. 

Q. Now, when you went to the hospital did you give any 
information to anybody there as to how the accident 
oceurred? A. No, sir, not that I recall. 

Q. Would you say you didn’t or you just don’t recall? 
A. Not that I recall. 

Q. Well, did you give any information of any kind? A. 
Referring to what, sir? 

Q. Of any kind. Did they ask you any information about 
how the accident occurred or— A. I don’t recall. I don’t 
believe so. They may have. I don’t know. 

Q. Did they ask you about whether you broke your leg 
before? Did you give that history without their asking 
you the question? Did they ask you if you had had 
any other illness of any kind? A. This is general routine 
about— 

Q. Iam just— <A. —illnesses, ete. 
155 Q. I am just asking— A. I assume so. 

Q. Do you remember that being asked of you, to 
tell these things and you did answer certain questions? A. 
This was almost seven years ago, sir, and I don’t remem- 
ber exactly now. 

Q. There are certain things you do remember very well. 
A. Oh, sure. 

Q. But now isn’t it a fact that you told the nurse or 
intern there that you had broken this same leg sometime 
back in °47 or °48? A. No, sir. 

Q. Had you ever broken it before? A. My right leg, 
yes. 

The Court: What was your answer? 

The Witness: My right leg, yes. 


By Mr. Doherty: 


Q. But you told them that anyway, at that time? A. I 
don’t know whether I told them. You asked me had I 
ever had one broken and I said my right leg. 
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Q. You didn’t say that there was a previous injury of 
the same leg in 1948? A. No, sir. 


156 By Mr. Doherty: 


Q. Do you remember talking to the nurse in the emer- 
gency room? A. There was a nurse or nurses there prob- 
ably, so yes. 

Q. By the way you said yesterday as I remember that 
the accident occurred somewhere around 9:30 or— A. 
Approximately. Between 9 and 9:30. 

Q. This record shows that you arrived at the hospital at 
9:25, would that be about right? A. Approximately, yes. 

Q. I ask you whether or not you didn’t make this state- 
ment to the nurse—do you remember the nurse writing 
down certain things about—when you came in there, right 
afterwards? A. No, sir. 

Q. You did come there in emergency? You were 
157 in the emergency room, weren’t you? A. Yes, sir. 

Q. And you came there by Fire Department ambu- 
lance, No. 84A? A. I don’t know the number. 

Q. And your' left leg was splinted. A. It was in some 
sort of a device. What it was, I don’t know. 

Q. Did you tell the nurse then that you sustained a wound 
of the left leg when machinery he was standing on was 
struck by car? A. I did not. 

Q. You didn’t say that? A. No, sir. 

Q. On page 140, if Your Honor please, may I ask you 
whether or not these questions weren’t put to you on this 
prior hearing on September 3, 1965, on page 140: 


“<Q. Can you tell us how far you were away from this 
machinery? Was ita foot, two feet, or whatever it may be? 
‘cA. Sir, I don’t know. 
““Q. As I understand it, you were standing here to the 
right of this compressor? 
158 ‘“A. No, I said to the right front. 
“Q. To the right front? 
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“¢A. It would be further forward than where you had me. 
“<Q. Up here? 
“©A4. I would say approximately.” 


Did you give those answers to those questions? A. 
That’s right. 

Q. And at that time did you indicate that you were up in 
here, just about near the right rear of the truck? A. Oh 
that drawing there? 

Q. No, not on that drawing but when you indicated that 
you weren’t right—let me see—I will read this again. 


“*Q. As I understand it, you were standing here to the 
right of this compressor? 
‘*4. No, I said to the right front. 


Was that where you were standing? A. Where you 
pointed, sir, were places I recall I said approximately. 


* ° * * * e e * ° e 


159 Q. Did you look at the tongue at all of this com- 


pressor, between the compressor and the truck after 
the accident? A. I could have. I don’t recall, no. 

Q. Well, now, I show you Plaintiff’s Exhibit No. 5 and 
ask you whether or not it isn’t a fact that the only crack 
that was in that tongue prior to the accident was down 
in this section close to the compressor? A. That is not 
correct. 


160 Q. Was it broken as completely as that? A. Yes, 
it is just bent further forward—that is all—than 
when he first stopped. 

Q. And that chain—that chain that is in Plaintiff’s Ex- 
hibit No. 5, can you tell us if that is the chain that was 
being put on by Mr. Ross prior to the time the accident 
occurred? A. I believe so, yes, sir. 


od ° . ° * ° * ° ° * 


Q. Now, did you see Rickie Gregorio there that day? A. 
No, sir, I don’t believe I did. Not that I recall. 
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Q. You don’t remember him coming down and being 
one of the men to help you into the ambulance? A. No, 
sir, I don’t recall whether Rickie was there or not. He 
wasn’t there at the time of the accident. 

Q. No, but didn’t he come down there shortly after 
161 that? A. I don’t know. 


Q. But he did come out to see you at the hospital, did he 
not? A. That is correct. 


e * * * * . e s * * 


Q. How many times would you say that Mr. Gregorio 
came out there to see you at the hospital? A. To the 
best of my knowledge, I believe, twice, once or twice. 

Q. And— A. Twice I believe. 

Q. You say you didn’t discuss anything with him at the 

time of the accident before you were put in the ambul- 
162 lance? You don’t remember talking to him at all? A. 
No, I don’t. 

Q. Now, do you remember what day this was that this 
happened? The day—this happened Tuesday, December 
29, 1959. 

Do you remember Mr. Gregorio coming out there the fol- 
lowing Sunday after this accident and talking to you in 
the hospital? A. Whether— 

Q. Four or five— A. Whether it was the following Sun- 
day or Tuesday, when it happened, he came out to visit 
me on once or twice. 

Q. And didn’t you at that time inform him that you were 
helping Ross to put this chain on between the compressor 
and the truck? A. I did not. 

Q. And isn’t it a fact that you told him at that time also 
that you didn’t want it known because you were afraid 
that it might affect your compensation in some way or other 
if the District found out that you were helping to do some- 
thing like that? A. I did not because I wasn’t even aware 
of compensation at that time. 
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Mr. Brault: May we approach the Bench, Your Honor? 
The Court: Yes, indeed. 


163 (Whereupon counsel approached the Bench and the 
following proceedings were held :) 


Mr. Brault: I would at this time object to the question. 
I move that it and the answer be stricken. And in view of 
the reference to compensation I would move for a mistrial. 

I have various grounds— 

The Court: I am not going to grant you a mistrial. 

Mr. Brault: I want to protect my record, Your Honor. 

The Court: I am not granting any mistrial. Will you 
read the question? 


(Whereupon the last question and answer were read by 
the reporter.) 


The Court: Objection overruled. It is a perfectly proper 
question because it goes to the witness’ credibility. 

Mr. Brault: Your Honor indicated that you were going 
to permit him to introduce compensation. 

The Court: I only rule on what is exactly before the 
Court. I have ruled on this question. 

Mr. Doherty: That is going to be my next question. 

The Court: Pardon? 

Mr. Doherty: That is going to be my next question, 

about the— 
164 Mr. Doherty: Question: In direct examination 
you made the statement that you didn’t have funds 

and that was why you got rid of the maid and you had 
to take care of your children. Then I am going to ask him: 
isn’t it a fact that he was receiving compensation at that 
time? 

The Court: I am going to allow the question. You may 
make an objection. 

Mr. Brault: I would like an opportunity to renew my 
position. I have some authorities I would like to give to 
Your Honor on the point. 
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The Court: The objection to the question is overruled. 

Mr. Brault: Would Your Honor like to hear the author- 
ities that I have on this question? 

The Court: I don’t hear argument on admissibility of 
evidence. Authorities on what? 

Mr. Brault: On the admissibility of this particular type 
of evidence. 

The Court: Specifically on what? 

Mr. Brault: Compensation. I have Eichel versus New 
York Central Railroad— 

The Court: Of course it isn’t admissible ordinarily but 
I am going to allow it here because of the fact that the 

plaintiff testified that he was impoverished. He 
165 didn’t use that word but that was the thought and 
that appeals to the sympathy of the jury. 

I think so long as part of the picture is unveiled, the 
other side ought to be allowed to unveil the balance. 

However, if you request me at the proper time, I shall 
be willing to inform the jury that he would have to pay. 
Under Workmen’s Compensation he would have to pay 
back, would he not? 

Mr. Brault: Yes, Your Honor. 

The Court: I will inform the jury of that and that will 
take the sting out of it. 

Mr. Brault: I think I ought to advise the Court that his 
payment here is only $220 a month and he is a man with 
a wife and children. 

The Court: You can bring that out. 

Mr. Doherty: Surely. 

Mr. Brault: I would like to have Your Honor take a 
look at the Eichel case because it is right on this particular 
point. 

The Court: Well, hand it up. 

Mr. Brault: Here it is. This involves the question of 
credibility or related credibility on the extent or length 

of— 
166 The Court: Just a moment. (Reading) 
Tf I may be so bold as to say that I agree with 
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the Supreme Court, I shall say so. But the case is 
distinguishable. 

When you say Eichel, you mean Eichel versus New York 
Central Railroad Company, 375 U.S. 253? Is that the case 
you are referring to? 

Mr. Brault: Yes, Your Honor. 

The Court: Well, I think that case is distinguishable. 

Mr. Brault: I also have here in much the same vein, 
Kaufman versus Washington Terminal Company, which 
followed Eichel in the circuit court. 

The Court: There is no question about the fact that 
ordinarily such evidence is not admissible and I ordinarily 
would exclude it. 

I think these cases you have brought are clearly dis- 
tinguishable. 

I am allowing this solely, as I did in the case I tried 
immediately before, to meet the statement of plaintiff, that 
was more or less volunteered, that he was impoverished, 
because that statement might either intentionally or un- 
intentionally result in arousing the sympathy of the jury. 

I think under those circumstances it is entirely 

167 proper for counsel for the defense to show that as 

a matter of fact he couldn’t have been so im- 
poverished because he was getting compensation. 

Of course we know the compensation is not sufficient and 
we know that compensation payments are never sufficient 
because they are based on a meager scale. 

You have a right to bring that out. 

Mr. Brault: Well— 

The Court: I have ruled. 


(Whereupon counsel resumed their places at the table 
and the following proceedings were held :) 


* * * * * e * 


By Mr. Doherty: 


Q. Mr. Aylor, prior to the December 29, 1959 date, Mrs. 
Aylor was working, was she? A. That is correct. 
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Q. She had been working for quite a few years? A. I 

don’t remember exactly how long she had been working. 
She had been working for some time. 
168 Q. And working since that time? <A. Yes. 

Q. Now, on yesterday you made the statement that 
because of financial difficulties you had to get rid of the 
maid? A. Yes, a little after— 

Q. Just answer the question. A. Yes. 

Q. And isn’t it a fact, Mr. Aylor, that you are getting 
compensation—not now—but you were getting compen- 
sation from the time of the accident up to the time you 
went back to work which covered— A. I— 

Q. Wait just a minute. Which covered your hospital and 
doctor bills and a certain compensation for your salary. 
Have you been getting those since that time? Or did 
you get it—let’s put it this way—did you get this during 
the period of time prior to the time you went back to 
your employment? A. Two-thirds salary. 

Mr. Brault: Your Honor— 

Mr. Doherty: Just answer the question. 

The Court: Just a moment. 

Mr. Brault: I have an objection to this question. 

The Court: I am going to overrule the objection 
169 andI willstate this: that the only reason I am allow- 

ing it on cross-examination is because the plaintiff 
said something to the effect—not in so many words, not 
his exact words—but to the effect that he was impoverished 
during the period after the accident. 

However, I think the jury should understand that out of 
any recovery in this case he would have to pay back the 
compensation he received. That is correct, isn’t it? 

Mr. Brault: Yes, it is. 

Mr. Doherty: Yes, Your Honor. 

The Court: So that there would be no double payment. 

Mr. Doherty: The only thing I want to have the jury 
understand is that he wasn’t just cut off entirely during 
that five years. He was— 
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The Court: But out of anything he recovers in this 
action, he would have to pay back the compensation, the 
weekly compensation, and the medical expenses that were 
advanced to him. 

Mr. Brault: That is correct. 

The Court: So I think the jury should understand both 
sides of the coin, so to speak. 

Mr. Brault: I have one other point. May I approach 

the Bench, Your Honor? 
170 The Court: Yes, indeed. 


(Whereupon counsel approached the Bench and the 
following proceedings were held:) 


Mr. Brault: Your Honor, T perhaps should have clari- 
fied this in my own mind, but I anticipated the question 
as couched by him previously would cover only the pay- 
ments of compensation that would affect his living standard 
and I— 

The Court: What is your point? 

Mr. Brault: That he goes within this question to all 
medical expenditures. 

The Court: Well, that’s all right. 

Mr. Brault: I didn’t understand that to be within the 
ruling the Court had made. 

The Court: He would have to pay it back. In other 
words, if that is advanced to him under compensation, that 
would include medical. 

Mr. Brault: I think that even under the ruling of the 
Court that the medical expenses should have been treated 
separately. I have a separate objection there. 

The Court: Well, the principle is the same. My ruling 
applies. 


(Whereupon counsel resumed their places at the table 
and the following proceedings were held :) 
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Redirect Examination 
By Mr. Brault: 


Q. Mr. Aylor, with reference to the matter of your 
compensation, were you paid by the week or by the 
month? A. By the month. 

. How much money did you receive per month? A. 


$222.12? A. That is correct. 

Q. Was that for a full month or was that for four weeks? 
A. I believe this was four weeks. 

Q. And prior to the date of your injury, did you have 
any job other than work for the Department of Highways? 

Mr. Doherty: If Your Honor please, I object to that 
because there is nothing—no reference whatever in the 
pretrial statement. 

The Court: That goes to the point that you raised, you 
see. 

Iam going to allow it for the limited purpose only. This 
is not an additional claim? 

Mr. Doherty: I think that is what he is putting it in 
for. 

The Court: I am going to ask counsel to come to the 
Bench. 


(Whereupon counsel approached the Bench and the 
following proceedings were held:) 


173 The Court: I want to make it quite clear that I 

am allowing this testimony for a very limited pur- 
pose and it is because the plaintiff testified that as a result 
of this accident he was impoverished and he couldn’t do 
certain things for his family financially. 

Mr. Doherty: That is true. 

The Court: I think you are quite right, Mr. Doherty, in 
feeling that that information was really volunteered, but it 
might arouse undue sympathy. The case is sympathetic 
anyway. 


80 


Mr. Doherty: No question about it. 

The Court. So I allowed you to show that he was not as 
impoverished as he said because he was getting com- 
pensation. 

Now, with that thought in mind I am going to allow Mr. 
Brault to show that as a matter of fact, the compensation 
was so much less than what his earnings were, he was in 
straightened circumstances. 

I am going to allow this for that limited purpose. 

Mr. Doherty: Some outside job besides. He was going 
into some outside employment. 

The Court: I know. I know. But that is not a part 
of the claim, but he was cut off from that so that he was 

in reduced financial circumstances. 
174 T am only going to allow it just for that purpose. 
I allowed you to open up the subject, Mr. Doherty, 
in order to take off the adverse inference that might be 
drawn from his statement. 

Mr. Doherty: The only reason I objected, I didn’t think 
the Court understood this was something outside the pre- 
trial issue. 

The Court: Oh, it is. It is, because I wouldn’t permit 
any claim to be based on that. 

Mr. Brault: I might say that he has had notice of this. 
It came up in the prior trial. 

The Court: Pardon? 

Mr. Brault: Mr. Doherty knows about this. It came 
up in the prior trial. 

The Court: I don’t care about that. Don’t bring in 
matters that are tangential. 


(Whereupon counsel resumed their places at the table 
and the following proceedings were held :) 


The Court: Will you read the pending question? 
(Whereupon the following was read by the reporter :) 


“‘Q. And prior to the date of your injury, did you have 
any job other than work for the Department of Highways?”’ 
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175 The Court: I am allowing this question for only 
one purpose, because the question was opened up as 

to how his financial circumstances were affected and the 
difficulties he was under and I allowed Mr. Doherty to 
bring in the question of compensation for that purpose 
only. 

I am allowing this question, Mr. Brault, solely for that 
narrow purpose. I want to let the jury know that. 

You are not making any claim on that basis? 

Mr. Brault: We have not, no, sir. 

The Court: Very well. Just give us a brief answer, 
Mr. Aylor. 

The Witness: Yes. 


By Mr. Brault: 


Q. Where else were you working? A. Sinclair Refining 
Company. 

Q. When did you work for Sinclair? 

The Court: Well, did you have to stop that job, that 


employment as a result of this accident? 
The Witness: Yes, sir. I was driving a delivery truck. 
The Court: That is as far as we will go with that. 
Mr. Brault: Well, it was a seasonal job, Your Honor, and 
I wanted in all fairness to demonstrate the season. It 
176 ~—was with heating oil. 
The Court: Very well. 


By Mr. Brault: 


Q. What months of the year did you work for Sinclair? 
A. Usually between November and February. 

Q. And what income did you have from that source? 

The Court: Now, I am going to put an end to that 
at this point. I am not going to open up the whole subject 
of income or lost income. 

Mr. Brault: All right, sir. 

The Court: Because this serves the limited purpose for 
which I am allowing it. 

Mr. Brault: Yes, sir. 
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By Mr. Brault: 


Q. Now, Mr. Aylor, did you have children at the time 
of the accident? A. Yes, Idid. 

Q. How many? A. Two. 

Q. Was you wife employed at that time? A. Yes. 

Q. And what was her circumstances as to— 

The Court: Well, how is that redirect examination? 
7 Mr. Brault: I am staying in the area, Your Honor, 
of the financial problems. 

The Court: No, I am not going to open up this whole area 
at all. I am just allowing you to bring out the one point 
and I am going to limit it to that. 

Mr. Brault: Well, Your Honor, may we approach the 
Bench? 

The Court: No. I threshed out the subject as fully 
as I am going to, gentlemen. 

Mr. Brault: Well, I would like to make a proffer to 
the Court. 


The Court: No. You may proceed, please. 
By Mr. Brault: 


Q. Mr. Aylor, on the chart or diagram on the board, 
there is an indication that the old existing curb, as you 
previously— 

The Court: Please don’t make any statements. Just ask 
questions, Mr. Brault. 


By Mr. Brault: 


Q. You testified there was a change made in this area, 
is that correct? A. That is correct. 
Q. Now, was there any change made on the curb 
178 __ line on the other side of the street? A. No, sir. 


179 By Mr. Brault: 


Q. Were men working in the intersection just before the 
accident happened? A. That is correct. 


* * * ° ° e ° 
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182 The Court: Before the jury is brought in, the 
Court wishes to make an inquiry of counsel. 

Something was said about the plaintiff having received 
compensation. 

I would like to know under which act was the compensa- 
tion paid. It wasn’t the Longshoremen’s and Harbor 
Workers Act, was it? 

Mr. Brault: No, sir. It was under the Federal Em- 
ployees Compensation Act. 

The Court: Does the Federal Employees Compensation 
Act apply to District of Columbia employees? 

Mr. Brault: Yes, sir. 

The Court: Oh. Well, now, is there a provision in the 
Federal Employees Compensation Act that if—such as 
there is in the Longshoremen’s Act, that if there is a re- 
covery against a third party, the United States must be re- 
imbursed for the compensation? 

Mr. Brault: Yes, Your Honor. 


The Court: Under the Federal act, only the actual 
payments made by the government are reimbursed, 
is that it? 
Mr. Brault: That is correct. Everything that they have 
paid must be reimbursed. 


es * ° * ° a * e * 


The Court: I have it here. It is Section 776 of 
Title Five of the U. S. Code. 


e * * * es * s * * 


The Court: Well, I think this clears the matter up. You 
may bring in the jury. 
e * J e * es *- * * * 


Mr. Brault: If Your Honor please, I would like 
to introduce at this time a file folder containing the 
medical expenditures in this case which is the subject of 
a stipulation between counsel. 
The Court: Have you shown this to Mr. Doherty? 
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The Deputy Clerk: I am sorry. That should be Plain- 
tiff’s Exhibit No. 8 marked for identification. 
The Court: Let it be admitted. 
The Deputy Clerk: Plaintiff’s Exhibit No. 8 marked in 
evidence 
187 (Plaintiff’s Exhibit No. 8, medical expenditures 
folder, received in evidence.) 


The Court: Mr. Brault, have you totaled this up? What 
is the sum total? 

Mr. Brault: It is on that slip there, on the face, Your 
Honor, at the bottom. I think it is— 

The Court: $8,143, is that correct, gentlemen? 

Mr. Brault: That is correct, Your Honor. 


* * ° ° * ° ° °. * * 


Mr. Brault: There is one further stipulation with counsel 
that I would like to introduce to the Court and jury orally 
at this time. 

The Court: Very well. 

Mr. Brault: It is stipulated between counsel that from 
January 1, 1960, through December 1, 1964, including var- 
ious statutory pay increases but without grade advance- 
ment, the salary that would have been paid to the plaintiff, 
Delmar Aylor, had he been working at the job he was 

working the day of the accident, for that entire 
188 period would have totaled $21,741. 


* * * * * e * * ° ° 


Virginia E. Aylor 


was called as a witness by the plaintiff and having been 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Brault: 
Q. Mrs. Aylor, would you give us your full name and 
address, please? A. Virginia E. Aylor, 846 Matthews 
Drive, Woodbridge. 


* * ° e ° * ° e ° 
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189 Q. What is your relation to the Plaintiff, Delmar 
Aylor? A. Wife 

Q. Were you married to him ori December 29, 1959? A. 
Yes. 

Q. When were you married prior to that time? A. The 
date? 

Q. Yes. A. 1953. 

Q. Now, on the date of the accident, were you employed? 
A. Iwas. 

Q. Where were you working? A. Washington Gas Light 
Company. 


* * * * * * * * * * 


Q. Now, after December 29, 1959, were you able to 
190 continue working with the Gas Light Company? A. 
Yes. 
Q. Did you work continuously at all times after that? A. 
No. 
Q. When did you first have to stop working at the Gas 


Company after December 29, 1959? A. In March. 

Q. What was the reason that you stopped at that time? 
A. Illness. 

Q. And what type of illness was that in March? A. 
Peneumonia. 

Q. All right. 

Now after that did you have to—did you go back to work 
after that? A. I did. 

Q. And did you stop working again? A. In June. 

Q. What was the reason for that? A. Maternity leave. 


* * e * bal * * * * 


Q. Now, did you have to—or were you able to return 
to work again after your maternity leave? A. I was. 
191 Q. Were you able to work continuously after that? 
A. No. 
Q. Did you have to stop working again? A. I did. 
Q. Now, if you can tell us, about how many times did 
you have to stop working between December 29, 1959 and 
December 1, 19642 A, Six or eight times, 
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Q. Now, other than the maternity leave you mentioned 
in June, 1960, did you have other children? A. Yes. 

Q. Now, how many children did you have from Decem- 
ber 1959, through December, 1964? A. Three. 

Q. And if you could, could you tell us approximately 
—if it is possible—how much of the time you were able to 
work and how much of the time you were not able to work 
from December 29, 1959, to December 1, 1964? 

Mr. Doherty: If Your Honor please, I object to this 
testimony on the ground that if it is going into maternity 
leave and all that, that has no relevance whatever— 

The Court: I think we can only consider anything 
192 that that was caused by the accident in which the 
male plaintiff was involved. 

Mr. Brault: That is correct. I am introducing this, Your 
Honor, in relation to discussions the Court had the other 
day relating to the overall financial situation. 

The Court: Oh, no. I am not going to take any more 
testimony on the overall financial situation. 


Mr. Brault: Yes, Your Honor. 

The Court: Something was said, more or less unplanned, 
and I just allowed Mr. Doherty to mention something to 
counteract the ill advised effects of that, but I am not going 
to pursue the subject any further. 

Mr. Brault: Yes, sir. That is all I have. 

Mr. Doherty: I have no questions. 


* e * * * 


Mr. Brault: Yes. 
I am reading from the pretrial deposition of Clif- 
ton Ross. 
194 The Court: Very well. 


Mr. Brault: At page 2. 


“<Q. You are Clifton Ross? 

‘“*A. That’s right. 

“Q. Do you have any middle name or initial? 
“A, No, I don’t. 
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“Q. Do you still live at 1419 Duncan Street, Northeast, 
Washington, D. C.? 
“A, I do.”’ 


The last line of page 28, Your Honor. 


“Q. Why were you going from the north end to the 
south end of the construction and then going back to the 
north end again? 

‘*A. Well, in other words, from where I moved the com- 
pressor from they wanted it down North Capitol further 
south and I couldn’t make a U turn and come further 
down North Capitol to Bryant to turn, so I could go back 
up to where he wanted the compressor. 

“Q. Actually he wanted you to move a short distance but 
the only way you could turn around was to go way down 
the road and go around the block? 

‘CA. Yes, sir.’’ 


At page 8, at the bottom of the page, Your Honor. 
195 The Court: What page? 
Mr. Brault: Eight. 
The Court: Oh, you are going back? 
Mr. Brault: Yes. 
The Court: Very well. 


By Mr. Brault: 


“<Q. Can you tell me how the accident happened? 

‘A. Yes, sir, I can tell you. 

“*Q. Would you tell me. 

‘¢A. Well, I was pulling an air compressor and this 
inspector, he said—he hollered at me when I was going 
down to make the turn to go back up North Capitol—when 
I made the turn to go back up North Capitol he stopped me. 

““I was already coming back up North Capitol and he 
stopped me. So he said, ‘You are about to lose a com- 
pressor.” So I pulls over to the side and stopped. 

“‘T pulled the turn signal light on. So I got out and the 
tognue had buckled a little bit, the tongue that was hooked 
behind the truck that I was driving, and it had bent a little 
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bit but it hadn’t broke completely off. So he said, 
196 ‘Well, you better do something to it before it breaks 
loose and gets away from you.’ 

“(So while we was discussing how to fix it, you know, to 
go on straight, these cars was coming up the street. So 
he was still to the right. I got on the left-hand side. Most 
of the traffic was around. 

“Sq several cars came by during that time. This car, 
that one that ran into the back of the compressor, I looked 
back and ] saw him coming and he had his head down like 
that (indicating), so I was waving for him to come around, 
so he was coming directly straight for the back of the 
compressor. 

“When I saw he was coming, I said, ‘Look out!’ I saw 
he wasn’t going to miss it. He still had his head down. 
I stepped back out of the way. I was kind of at the corner 
side of the truck and waving him on around. 

“When I said, ‘Look out’.? by that time he ran into 
the back of the compressor. And the inspector, he hol- 
lered, ‘Oh, my leg is broken!’ ”” 


Page 14, Your Honor. 


‘<Q. You mentioned that the inspector stopped you. How 
did he stop you? 
“cA, He waved (indicating). He waved down his 
197 hand.’’ 
At the bottom of page 14. 
““Q. What conversation did you have with him at that 
point? 
“A. Well, he told me I was about to lose that compressor 
on the back. 
“‘Q, Was he standing up by the cab of the truck then, 
up by the front of the truck where you were sitting? 
“*A. Yes, sir.’’ 


Page 16, about the middle of the page. 


“<Q. After he talked to you, is that when you got out of 
the truck? 
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““A, That is when I got out. 

<Q. Which door did you use? 

“A. I got out on the left-hand side. 

‘<Q. Where did you go? 

‘¢4. [ walked around the truck. 

“<Q. Do you mean you walked to the back of the truck? 
“*A. That’s correct.’’ 


Page 45, near the bottom of the page. 


“Q, After you got out of the truck when the in- 
198  spector stopped you, did you put a flag or a flare or 
anything in the road behind the truck? 

“cA, A turn signal. 

“<Q, Was that on the truck proper? 

“A. That’s right. 

‘“‘Q. Was there any turn signal on the air compressor? 

“©A, There is a red— 

“<Q. Reflector? 

“A, Yes. 

“Q, Did that have a light bulb in it or was it just a 
reflector? 

“A. No. Just a reflector. 

‘“‘Q. Did you have any light on the air compressor, any 
lights on the air compressor? 

‘©A, No, sir. Other than reflector.” 


Page 20, in the middle of the page. 


‘‘Q., Is there a chain to act as a safety catch in the event 
the tongue breaks? 
‘*A, Is there one? 
‘<Q. Was there one at that time, a chain running from 
the truck to the air compressor or from the truck to the 
tongue? 
199 “*A. Oh, no.”’ 


Page 42, about the middle of the page Your Honor. 


“(Q, Was it normal for you to have a safety chain run- 
ning from the truck to the air compressor when you towed 
the air compressor around? Would that be normal? 
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‘‘A. Oh, it would be, I guess, safety, I guess, if you 
have got to take it far enough. 

‘*Q. That is what I am getting at. In other words, if you 
are going to tow this thing away, you are going to put a 
chain on it for added assurance it won’t get a way from 
you? 

“A. That’s right.” 


At the bottom of page 20. 


**Q. When you got out and went back you found that the 
tongue was buckled a little bit; is that what you told me 
earlier? 

‘CA. That’s correct. 

‘*Q. And was there anything wrong with the latch? 

““A. No, sir. 

“Q. Where it was hooked? 

“"A, No, sir. 

“Q. The tongue was bent? 

“*A. It was buckled in the middle. 


200 **Q. Do you know how that happened? 
‘“A. No, sir, I don’t.”’ 


Page 41 toward the bottom, Your Honor. 


“*Q. Did you look at this compressor tongue and the 
hook on the truck before you pulled away to go down and 
turn around? 

“*A. I did. 

“Q. Was it all right then? 

“A. Tt was all right then. 

**Q. So that when you looked at it after you turned 
around and stopped it was in a different condition than it 
was when you left? 

“*A. That’s correct.’’ 


Page 25. 


The Court: 25? 
Mr. Brault: Yes, Your Honor. 
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“<Q. Did you make any repair to it there? 

‘cA, Yes, sir. 

“‘Q. What did you do? 

“*A, We put a piece of chain around it. 

“‘Q. Where did you put the piece of chain? 

“*A. Around the axle of the compressor and around back 

of the truck. 
201 “‘Q. What did you do, hook the chain to the truck? 
“4, Around the same piece, that T that I was 
telling you about. 

“Q. Where did you get the chain? 

‘CA. Off the back of the truck. 

‘“Q. Had the chain been there before that? 

‘A. How is that? 

“Q. Had the chain been hooked up from the axle of the 
compressor to the hook on the back of the truck before 
you put it there at the time you were stopped? 

“SA, No. 

“‘Q. Had it been laying on the flatbed of the truck? 

“A. That’s correct. 

“Q. You said, ‘We put the chain.” Who was ‘‘we’’? 

‘CA, Well, that was Ricky, the little foreman that was 
up there during the time when the accident happened. 

“<Q. He was— 

‘*A, He was the little foreman up there. 

“Q. Whose foreman was he? Was he Inter- 
202 County’s foreman? 
‘CA, That’s right.’’ 


Page 27 at the top. 


‘‘Q. Had you made any efforts to put the chain on be- 
fore the accident happened? 

‘¢A. No, sir. 

‘‘Q. Had you taken the chain off the bed of the truck? 

‘¢A. No, sir. 

“‘Q. What had you done, if anything, before the accident 
happened? Had you done anything to the tongue or to 
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repair the tongue or the hitch in any way before the acci- 
dent happened? 
“A, No, sir.’”’ 


At page 35, at the bottom of the page, Your Honor. 


“‘Q. What did you do to the tongue and the hook during 
that ten or fifteen minutes other than look at it and try to 
figure out how to fix it? 

‘cA, Well, at that time the traffic was coming up so 
fast you couldn’t work on it then; you had to wave the 
traffic around. He was standing on the other side, on the 
off side, on the right-hand side of the truck. 

“‘Q. Who was waving the traffic around? 
203 “CA, I was. 

“Q. You say ‘he’; you mean the inspector was 
standing off on the other side? 

“CA. Yes, sir. 

“Q. Was he still looking at the tongue and the hook or 
was he just standing over there not bothering with it any 
more? 

‘<A. In other words, we were both there at first. 

“‘Q. I understand that. Then you went and started di- 
recting traffic. 

“*A. Yes, sir. After he came out. He came out from 
underneath the truck and got back on the other side. <At 
least he was coming out from between the truck and the 
air compressor.”’ 


Question at the top of page 37, Your Honor. 


“‘Q. He was standing on the other side of it from you? 
‘*A, He was on the right-hand side. 
“‘Q. Were you looking at him any more or were you 
looking at traffic? 
‘““A. I was looking at traffic because traffic was coming 
through quite fast. 
“‘Q. Was there a lot of traffic? 
204 “cA. Yes, sir. 
‘*Q. Would you say traffic was bumper-to-bumper? 
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‘©A. Well, I wouldn’t say they were bumper-to-bumper, 
but it was steady in behind each other. 

““Q. Steady behind each other? 

“CA. Yes, sir. 

“Q. Would you say it was a steady stream or steady 
line of traffic? 

“A. Yes, steady stream, steady line.”’ 


Page 39, Your Honor, about the middle of the page. 


“‘Q. Why didn’t you complete that operation? 

“A. Because it was too much traffic coming. 

“<Q. In what way did the traffic bother you if you were 
coing to be under the truck and under the compressor 
working? 

‘©A, Well, it didn’t look like they wanted to pull over, 
to me. 

“<Q. Were you afraid the traffic was going to hit the 
truck? 

“A, Sir? 

““Q. Were you afraid that somebody was going to hit 
the truck? 

‘©A. The way they was coming. They come up 
205 pretty fast in the mornings going up North Capitol.”’ 


At page 50, Your Honor, slightly below the middle 
of the page. 


“<Q, Now, when the cars were coming up there and you 
said it looked like they weren’t going to stop, did some of 
them come up at the back of the air compressor and then 
pull around it? 

‘cA, That’s correct. 

“‘Q. Did some of them get pretty close to it before they 
pulled around? 

“A. Well, I would say a couple of them did. 

“<Q. Is this what scared you, that you thought they 
might hit? 

“CA, Yes.”’ 


Page 46 at the bottom. 
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‘<Q. When you were directing traffic, were you standing 
by the truck or by the compressor or in between them? 

‘©A, I was standing most in between, right in back of 
the back of the truck and in front of the compressor. 

<Q. Were you standing behind the truck? 

‘cA, That’s correct. 

<Q. Were you afraid to get out on the side of 
206 the truck for fear you would get hit? 
‘©A. Well, it wasn’t safe to get out there. 

“<Q. So you wanted to get behind the truck so nobody 
could hit you? 

‘*A. That’s correct. I wasn’t exactly, what you say, be- 
hind it. I was more at the side of it. Like here is the 
truck (indicating) and here is the compressor behind (in- 
dicating), I was standing like here (indicating) waving 
them around. 

“Q. So if anybody hit you, they would hit the truck, 
too; is that right? 

“‘A. They would hit the compressor first. 

“Q. When you saw this car was going to hit the com- 
pressor, what did you do? 

‘A, Where did I go? 

““Q. Yes. 

‘*A, Up toward the front of the truck.’’ 


That is all I have from his deposition, Your Honor. 


= * * oe * s * * e 


207 Matthew F. Lee 


was called as a witness by the Plaintiff, and having been. 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Brault: 


Q. Officer, would you give your full name and your 
duty assignment, please. A. Matthew F. Lee, Police Officer 
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assigned to the Metropolitan Police Department, Accident 
Investigation Unit. 


* * ” * * * * * * 


208 Q. How long have you been with the Accident 
Investigation Unit, Officer? A. Approximately 13 
years. 
Q. What are your duties as a member of that unit? 
The Court: We don’t need to go into that. I think those 
are matters of common knowledge. 


By Mr. Brault: 


Q. Directing your attention to December 29, 1959, did 
you have occasion to investigate a collision of motor ve- 
hicles on North Capitol Street and the intersection with 
Bryant? A. I had. 

Q. Now, Officer, during the course of your investigation 
of this particular collision, did you make notes of what 
you found at the scene? A. I had made notes, that is 
correct. 

The Deputy Clerk: Plaintiff’s Exhibit No. 9 marked for 
identification. 


(Copy of Officer Lee’s notes marked as Plaintiff’s Ex- 
hibit No. 9 for identification.) 


By Mr. Brault: 


Q. Now, Officer, I have shown you a document marked as 
Plaintiff’s Exhibit No. 9 for identification. Could 
209 = you tell us what that is? A. This exhibit is a copy of 
the notes that I made at the scene of the accident. 
Q. Is that a true and exact copy of the notes that you 
made, as far as you can determine? A. (Examining.) As 
far as I can determine, the left side of one sheet here is— 
been cut rather short. 


* ° * * * ° * i ° * 


Q. Insofar as excluding that section that is cut off a 
little from the photocopy, is everything that is depicted 
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on the copy a true and exact copy, as far as you can tell? 
A. It is. 

Q. Now Officer, during the course of your investigation 
did you also take certain photographs at the scene? A. 
IT had. 


* Sd * e * s 
210 By Mr. Brault: 


Q. Now, Officer Lee, I am going to show you Plaintiff’s 
Exhibits Nos. 2 through 7, and ask you if you can tell us 
if you recognize these— 


By Mr. Brault: 


Q. Well, are these the photographs that you took, Officer? 

The Court: I am going to exclude that because that is 
unnecessary. Now, go ahead with what you want to bring 
out from this witness without preliminaries. 


By Mr. Brault: 


Q. Officer, when you arrived at the scene of the accident, 
did you make an effort to determine the time when the 
accident itself had oceurred? <A. I had. 

Q. Did you make a note as to the time? 

The Court: Well, just ask him when it was. Don’t ask 
him whether he made a note of it. 


By Mr. Brault: 


Q. What was the time, Officer? A. Approximately 
211 9:03 a.m. 

Q. Now, Officer, were the vehicles there at the time 
you arrived? A. They were. 

Q. Did you make an effort to determine if the vehicles 
were in the same position that they had been in immedi- 
ately after the accident? A. I believe they were in the 
same position immediately after the accident. 

Q. Now, Officer, did you make measurements at that 
point as to the location of the impact in the roadway on 
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North Capitol Street and its location in the roadway on 
Bryant Street? A. I had. 


* * * * ° 


By Mr. Brault: 


Q. Officer, did you measure the width of North Capitol 

Street at about the intersection? A. I measured the 

212 width of North Capitol Street north of Bryant 
Street and also south of Bryant Street. 

Q. Could you tell us your measurement of North Capitol 
Street north of Bryant Street? A. Approximately 72 feet 
wide. 

Q. Could you tell us your measurement of North Capitol 
Street south of Bryant Street? A. Approximately 50 feet 
wide. 

Q. Did you also measure Bryant Street? A. I had. 

Q. Do you have its measurement? A. No, it is not on 
here. I believe that it was approximately 30 feet wide, 
though. 

Q. Now, Officer, could you tell us where you measured 
the impact that occurred on the roadway? A. Where? 

Q. Yes. A. In relation to the roadway? 

Q. In relation to the roadway, where the impact was? 
A. Well, we took a measurement from the debris approxi- 
mately 29 feet west of the east curb of North Capitol 
Street. By the east curb I am referring to the southeast 
portion of North Capitol at Bryant. 

The Court: Would you mind repeating that, so I 
213 can get your figures, Officer? 
The Witness: Yes, Your Honor. 

I took a measurement approximately 29 feet west of the 
east curb of North Capitol Street. 

That 29 feet was taken off the southeasternly corner 
of the intersection. 

Q. Can you tell us where you measured it in relation to 
Bryant Street? A. In relation to Bryant Street, it was 
determined that the point of impact from the debris was 
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approximately five feet north of the south curb of Bryant 
Street. 
Mr. Brault: That is all I have. 


> * * ° s 
Cross-Examination 


Mr. Doherty: Before I start, may I have the officer draw 
a diagram which he made of the scene of the accident? 

The Court: Yes, indeed. 

Mr. Doherty: Will you do that, Officer? 


(The witness goes down to the board.) 


The officer is going to reproduce what he has on his 
chart. 
The Court: I beg your pardon. 
Mr. Doherty: He is going to reproduce what he 
2914 has on his papers. 
The Court: Very well. 
(The witness draws on board.) 


he Witness: Do you want me to put in the position of 
the vehicles? 

Mr. Doherty: I would like to have you do that, yes, 
please. 

The Witness: You understand this is not to scale? 

Mr. Doherty: That is right. 

I have asked him to place by his drawing where he found 
the truck and the compressor and the third car. 

The Court: Yes. 


* * * * es es ° ° 
By Mr. Doherty: 
Q. Officer, would you describe that for the record, what 
you have just placed on the board? A. At your direction, 
sir, I drew the diagram or reproduced a diagram that 
215 I had made originally at the scene of the accident. 


(The witness returned to the stand.) 
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By Mr. Doherty: 


Q. And the figures that have on three, would you ex- 
plain those for the benefit of the jury. A. Well, 72 
feet at the top of the diagram indicates the width of North 
Capitol Street north of Bryant Street. The 50 foot figure 
indicates the width of North Capitol Street south of Bryant 
Street. 

The 30 foot figure on Bryant Street indicates the approxi- 
mate width of Bryant Street. 

The 29 foot figure indicates the approximate point of im- 
pact west of the east curb of North Capitol Street and the 
five foot figure indicates the approximate point of impact 
five foot north of the south curb of Bryant Street. 


* * * * e s * * ° * 
217 Mr. Doherty: I am sorry. I thought it had been. 
The Court: Let it be admitted. 
The Deputy Clerk: Plaintiff’s Exhibit No. 9 marked in 
evidence. 
(Plaintiff’s Exhibit No. 9 received in evidence.) 


* * * ° * * s * 


The Court: You may pass it to the jury. 


(The exhibit is shown to the jury.) 


The Court: Well, the officer stated that this diagram— 
neither this diagram nor the exhibit is intended to be to 
seale. It is only a rough approximation, is that correct? 

The Witness: That is correct, Your Honor. That is 
strictly for my information, from when I make the notes at 
the scene. 


* * * * * * e * * e 


219 By Mr. Doherty: 


Q. Was that a northbound lane in any way, the traffic— 
strike that. 

Was the traffic on that northbound lane in any way ob- 
structed? A. Yes. it was. The diagram that you—the ex- 
hibit shows that. 
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Q. Well, let me ask you this: 

How wide is the normal lane of traffic? A. Normally? 

Q. Yes. A. Approximately ten feet. We have some 
lanes in the city that are twelve feet, some are fifteen. 

Q. If there was twelve feet—approximately twelve feet 
for a lane clear, would that be sufficient normally? A. For 
this particular— 

Q. Yes. A. —accident? 

No, the lane, the northbound lane was obstructed. 

220 Q. Well— A. And the exhibit that you refer to, 

that I made at the scene, would indicate that the lane 

was referred to—was obstructed, rather, but I have to re- 

peat, this diagram and that diagram are not to scale, 
sir. 

* at * * * * « * 


By Mr. Doherty: 


Q. Did you notice that the south side of Bryant Street 
had been widened to a certain extent at that time also? A. 
No, sir. 

Q. You hadn’t noticed that at all? A. Not the south side, 
no. The north side had been widened. 


* * * * * * * * * * 


Q. Was the compressor and the truck over on the new 
construction at the time? At the time the accident oc- 
curred? A. The compressor and the truck were in a posi- 
tion that the measurement that I had given you previously, 

29 feet—the compressor and the truck were over the 
222 center—if you drew a line directly down the center 

of that island, the compressor and the truck were to 
the left of that. 

And I think that the exhibit, the rough notes that I had 
made at the scene will indicate that also. 

Q. Officer, did you actually measure the width of North 
Capitol Street, south of Bryant? A. Yes, I had. 

Q. You actually measured it that day? A. Yes, I had. 
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Q. Did you say it was approximately 50 feet at the time 
—that you were assuming it was— A. My notes indicate 
it was 50 feet, sir. 

Q. Yes, but how did you arrive at that? Did you meas- 
ure it? A. I stated that I had, sir. 

Q. And I ask you whether or not, when you were a wit- 
ness in this same matter on September 2, 1965, these ques- 
tions weren’t put to you and you gave these answers. This 
was by counsel for the plaintiff. 

The Court: What page is that? 

Mr. Doherty: Page 16, if Your Honor please. 


By Mr. Doherty: 


“Q. And what was your finding on the width south 
223. of Bryant, in this section here. (Indicating) A. 
That width was approximately fifty-feet.’’ 

When you say approximately 50 feet, did you mean at 
that time that you had actually measured it? A. That is 
correct, sir. I am quite sure if you went out there with a 
surveyor that you would probably find it to be 50 feet, so 
many inches, or so many hundredths of an inch. 

Q. Well, we do have a plat that was there at the time 
that shows that down south before they started widening 
it out there was 54 and a half feet. A. Not to my knowl- 
edge. 

Mr. Brault: Objection. 

The Court: I overrule the objection. 


By Mr. Doherty: 


Q. Would you want to come down and look at this? A. I 
have seen it before, sir. 

Q. I see. 

Have you seen it since the last trial? A. No, I haven’t. 

Q. Now, the place where the truck and the compressor 
and Tinsley’s car was located, was that in new construc- 
tion? Had there been some new construction there? A, 
Yes, there was, 
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224 Q. There was new material over there, is that 

right? Some kind of concrete or asphalt had been 
poured in there? A. My notes indicate that it was con- 
erete, sir. 

Q. And there is no question that the vehicles had not 
been moved in any way between the time of the accident 
and—between prior to the accident and before you came 
there? A. Well, prior to the accident, I would assume that 
the vehicles had been moved in order to have an accident. 

After the accident I don’t believe they were moved, no, 
sir. 

Q. The truck and the compressor was where they were 
when they originally came to a stop, is that correct? A. 
That is correct, sir. 

Q. Now, were there any caution signs of any kind in- 
dicating that this construction was in progress south of 
Bryant? A. My notes don’t indicate that, but I believe 
that there were and I believe I had testified previously. 

Q. There were caution signs down there? A. I believe 
that there were, south of Bryant Street. 

* * ° ° ° e se se e e 
225 Q. Did you talk to Mr. Aylor at any time? A. I 
would like to refer to my notes if I may. 

The Court: You may. 

By Mr. Doherty: 

Q. Surely. A. I don’t believe I had talked to Mr. Aylor. 
I can’t say yes or no. My notes don’t indicate either 
way, Sir. 


227 By Mr. Doherty: 


Q. Did you make any measurements of any kind from 
the west side of Bryant Street? A. No, sir, I hadn’t. 

Q. When you arrived at this 50 feet, did you go over 
there at all to measure in any way—measure the width 
of the street? A. Yes, sir, it was measured with a tape. 


. * * s es Sd * ? * * 
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229 Q. Well, was the northbound side of North Capitol 
under construction at the time? A. Yes, it was, sir. 

Q. That would be the entire northbound traffic lane, is 
that correct? A. That is correct. North of Bryant Street. 

Q. Did that go into Bryant Street at all? Was any of 
the work done on the east side of Bryant Street, on the 
northbound lane? A. I couldn’t answer that question, sir. 

Q. By the way, Officer, have you talked to anybody 

since the last trial that you appeared as a witness? 
230 «=A. No. 
Q. Concerning this matter? A. Concerning this 
matter? 

Q. Yes. A. I had spoken to Mr. Brault to inquire—I 
received a subpoena from Mr. Brault and also one from 
you, sir, and I was informed by Mr. Brault that it was not 
due up on the 14th of February, and I had spoken with 
him this morning and he informed me that the case was 
now in trial. 


* . * e e * * * * * 


Q. Have you talked to anybody else at all at any time 
about this? Since that? A. Any interested party about 
this, no. 

Q. Or anybody? A. No. 


* * ° ° * * * * s 


Q. Now, I ask you, referring to that particular 
paper which was Defendant’s Exhibit No. 1 in the 
prior hearing: 


“<Q. Does your record, that is, Defendant’s Exhibit No. 

1, indicate whether this truck and compressor were out on 
the main thoroughfare or whether it was over on 
932 some new construction on the roadway? 
‘SA. It does. 

““Q. Now, will you tell us— 

“The Court: Wait just a minute. It does what? 

“The Witness: It does indicate that the vehicle was 
over on the new portion of the roadway.”’ 


104 


Q. Did you give that answer at that time? A. Well, I 
would like to clarify that, if I may. 


* * *. * * ° * * * 


Mr. Doherty: May I ask another question before that, if 
Your Honor please? I haven’t finished my— 
The Court: I thought you had finished your question. 


* * ° * * * * * * 


The Court: Your question was, did you give those 
answers. 
Mr. Doherty: Well, I am sorry. 


By Mr. Doherty: 


233 Q. ‘*Q. It was on where the new construction was? 
‘‘A, That is correct, sir. 

“‘Q. Wasn’t the new construction starting down here 
about in the middle of Bryant Street on the northbound 
side—and led up into this particular part, and wasn’t 
that where the truck and the compressor had pulled over 
and had stopped? 

‘*A. Approximately, yes. 

“<Q. Now, did you make any measurements whatever 
from the west side of Bryant Street? 

“CA. No, I hadn’t.’’ 


Did you give those answers to those questions? A. I 
believe I did. 

The Court: Now, if you wish, you may explain. 

The Witness: You refer to the new portion of the high- 
way. Now, which is—would you consider the highway, the 
north or the southbound lane? 

North Capitol Street was under construction. The entire 
portion of North Capitol Street was under construction 
from Michigan Avenue south. 

And I would consider the entire portion from the west 
curb to the east curb of North Capitol Street under con- 
struction, sir. 


By Mr. Doherty: 


234 Q. And did you convey that view to the court at 
the last hearing? A. No, I didn’t. I didn’t think 

it was necessary at the time. 

Q. May I have Plaintiff’s Exhibit 1 and those pictures? 

Officer, at the time that you were asked those questions, 
had you also been shown Plaintiff’s Exhibit No. 2? 

The Court: At what time, Mr. Doherty? 

Mr. Doherty: At the time of this hearing. 

The Court: Oh, no. I am going to exclude that. 

Mr. Doherty: Well— 

The Court: I think that is a little remote. 


By Mr. Doherty: 


Q. I will show you Plaintiff’s Exhibit No. 2, then. I 
ask you whether or not that discloses the condition that 
existed when you appeared at that time? 

At 9:03, whatever it was, on that particular day. A. 


Condition of what, sir? 

Q. Condition of the truck, the compressor, and the car 
—the striking car. A. This was the position of the vehicles 
when we arrived at the scene. What their condition was, 
I don’t know. 

Q. When you say what the condition was, you 

235 don’t know, will you explain that, Officer. A. Are 

you referring to the mechanical condition, physical 
condition? 

Q. The condition of the truck, compressor and the— 

The Court: I suppose you mean location. 


By Mr. Doherty: 


Q. Location in the street. A. Yes. I answered that 
question, that that was the position of the vehicles when 
we arrived at the scene when I took that picture. 

The Court: Let me see it. 
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By Mr. Doherty: 


Q. That does disclose that they were directly behind 
each other. A. That is a side view of the vehicles. Whether 
they were directly behind one another I don’t think this 
indicates. It could be off one way or another a few feet. 

Q. Had there been any contact between the compressor 
and the truck so far as you could ascertain, from the 
damage to either one? A. I believe the coupling on the 
compressor was broken as a result of the accident. I am 
not sure. 

I also believe that I have a picture indicating the 

coupling. 
236 Q. I show you Plaintiff’s Exhibit No. 5 and Plain- 
tiff’s Exhibit No. 6, and ask you if that does disclose 
the coupling at the time that you arrived? A. Yes, it indi- 
cates that the coupling bar has been bent or broken. 

Q. And does it show a chain there also? Was that there 
at the time when you first arrived? A. It shows two 
chains, sir. 

Q. It could be the same chain twisted around, could it? 
A. Possibly. 


* * * ° * * s * ? 
237. By Mr. Doherty: 


Q. Does your memory indicate whether or not you ex- 
amined the front of the compressor or the rear of the 
truck to ascertain whether any damage had been made to 
either? 

The Court: Now, you have a right to refresh your 
memory by consulting your notes, but don’t tell us what 
the notes say. 

Having refreshed your memory, if you have, then you 
ean testify. 

The Witness: My memory indicates that the bar 
238 extending from the coupling, from the front of the 
compressor, rather, the tow bar was damaged. 
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Q. What I am trying to find out now is whether or not 
there was any damage to the front of this compressor— 
A. Yes, there was damage to the front— 


* * * * e e ° s s * 


Q. Was there any—in what way was there damage? A. 
The tow bar was bent. 
Now, whether the compressor itself, the mechanism 
239 of the compressor itself or the body of the com- 
pressor itself other than the tow bar was in contact 
with the truck I couldn’t tell you, sir. 


° * a * s * 


244 By Mr. Doherty: 


Q. ‘‘Q. Could you point out what area was under con- 
struction? 

‘“‘A. The north bound lanes of North Capitol Street, 
north of Bryant Street. 

‘“‘The Court: North of Bryant? 


‘“‘The Witness: Thatiscorrect. The street, itself, North 
Capitol Street, was being widened and there was no—it 
would only be the north bound lanes was under construc- 
tion; north and south bound traffic permitted solely on the 
lefthand portion of the North Capitol Street.’’ 


Did you give that answer to the Court? <A. Yes, I did. 
Could I clarify that? 

The Court: Yes. 

The Witness: The northbound lane of North Capitol 
Street was closed to northbound traffic, that is, north of 
Bryant Street. 

The entire portion of North Capitol Street, from the 
east curb to the west curb, was still under construction, as 
far as I was concerned, because of the fact that the island 
was not finished off. The west curb was not finished off. 

They were not finished paving. But the southbound 
245 lane was open to traffic. Perhaps I should have 
clarified that at the last hearing. 
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By Mr. Doherty: 


Q. The southbound lane was open? A. Was free to 
traffic. 

Q. For north and southbound? A. That is correct. 

Q. All right. 


* * * * * ° * * * * 


246 Mr. Brault: At this time I would like to introduce 
certain traffic and motor vehicle regulations, with 
Your Honor’s permission. 
The Court: Very well. 
Mr. Brault: The first one is section 76. 
* J * * s * ° e e 
The Court: I think you better come to the Bench and 


give me the list of regulations so that opposing counsel 
can have it and interpose any objections. 


(Whereupon counsel approached the Bench and the fol- 
lowing proceedings were held:) 


. * . . * * id * ° ° 


247-248 The Court: Only when it is absolutely necessary 
do you have redirect examination. 

76? 

Mr. Doherty: Yes, Your Honor, I object to it. 

The Court: Well, you don’t want to read that whole 
confused paragraph. 

Mr. Brault: No, sir. I was only interested in the first 
full sentence. 

The Court: The first full sentence. 

Mr. Brault: To provide—that is correct. Right there. 

The Court: Well, you only want to read to the comma? 

Mr. Brault: That is correct. 

Mr. Doherty: If Your Honor please, in the face of the 
fact that Aylor stopped this man where he was— 

The Court: Pardon? 

Mr. Doherty: In the face of the fact that Aylor stopped 
this man and stopped the truck in this particular— 
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The Court: I know. That is what the whole case hinges 
on. 

Mr. Doherty: I am sorry. 

The Court: I couldn’t see why you were wasting all 

this time. 
249 Mr. Doherty: I understand. 
The Court: I am going to let it in evidence. 

Mr. Doherty: All right. We all make mistakes this way. 

The Court: That is your whole case. 

Mr. Doherty: I understand that. 

Mr. Brault: 79(a)(1) and (3). 

The Court: Very well. 

Mr. Doherty: My objection goes to that also, if Your 
Honor please, on the same ground, but it is just an ob- 
jection. 

Mr. Brault: 80(h). 

The Court: 80(h)? 

Mr. Brault: Yes, sir. 

I would only go down to the word: thereof. 

The Court: Very well. Well, I am a little bit confused. 

Mr. Doherty: I think this is going to confuse the whole 
thing. 

The Court: I will let him offer it. 

Mr. Doherty: All right, sir. 

The Court: You know, there is a difference in parking 

and standing. I think when a driver is in a vehicle, 
250 that is not parking but standing. 
What is next? 

Mr. Brault: 154. 

The Court: 54% 

Mr. Brault: 154. Subparagraph (c)(1) and (2). 

The Court: Very well. 

Mr. Doherty: I have checked that too for objection be- 
cause there is no evidence to support anything like that. 

Mr. Brault: There is evidence that there is no safety 
chain, clear evidence. 

The Court: Yes. 


Is this all? 

Mr. Brault: That is all. 

The Court: You may read them. 
Mr. Brault: Thank you very much. 


(Whereupon counsel resumed their places at the table 
and the following proceedings were held:) 


Mr. Brault: Section 76 of the Traffic and Motor Regula- 
tions of the District of Columbia: 

No person shall stand or park a vehicle in a roadway 
other than parallel with the edge of the roadway headed 

in the direction of lawful traffic movement and with 
251 + the right-hand wheels of the vehicle within twelve 
inches of the curb or edge of the roadway. 

Section 79, Subparagraph (a)(1) and (3): 

No person shall stop, stand, or park a vehicle, except 
when necessary to avoid conflict with other traffic or in 
compliance with law or the directions of a police officer or 
traffic control device, in any of the following places: 

(1) Within an intersection. 

(3) Alongside or opposite any street excavation or ob- 
struction when stopping, standing, or parking would ob- 
struct traffic. 

Section 80, Paragraph (h): 

Whenever by reason of construction work upon or ad- 
jacent to any highway the width of the roadway is reduced, 
parking shall be prohibited upon the roadway adjacent to 
said construction work and for a reasonable distance on 
either side thereof. 

Section 154, Paragraph (c)(1) and (2): 

Trailer Couplings and Safety Chains. 

(1) Trailer and semi-trailer hitches and couplings shall 
be of such design and strength values as to conform to the 

requirements of these regulations. 
252 (2) Safety chains shall be used on all trailers and 
trailer combinations when operated on the streets 
and highways of the District in adidtion to the hitch bar, 


111 


and connected to the tractor vehicle and the drawn: vehicle 
and of sufficient strength to hold the trailer on a hill if the 
hitching bar becomes disconnected. 

The only other matter that I had, Your Honor, is an oral 
stipulation with counsel. 

The Court: Very well. 

Mr. Doherty: I still have crossexamination, if Your 
Honor please. 

The Court: Beg your pardon. 

Mr. Doherty: You were going to allow me to read some 
of the deposition, if Your Honor please. 

The Court: Yes, indeed. 

Mr. Doherty: I thought he was going to close his case. 

Mr. Brault: The other stipulation is in the pretrial, that 
the defendant Ross was an employee within the scope of 
his employment by the defendant Inter-County, at the time 
of the accident in question. 

The Court: Very well. 

Well, before you rest your case, then Mr. Doherty 
253 has a right to read some of the other portions of the 
deposition of Mr. Ross. 

Mr. Doherty: A number of these references that were 
made by Mr. Brault didn’t include the entire question and 
answer that should have been read. 

Mr. Brault: Your Honor, I have to take exception to 
that statement. I think that that is uncalled for. 

The Court: Oh, there is nothing wrong with that state- 
men, Mr. Brault. 

You have a right to read what you think is pertinent to 
your case and Mr. Doherty has a right to read: what he 
thinks is pertinent to his case. 

Mr. Doherty: On page 24, if Your Honor please, near 
the foot of the page. Question by Mr. Brault. 


“‘Q. Do you know whether or not a bend of this kind 
affects the running of the air compressor behind the truck? 
“‘A. I didn’t clearly get you. 
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“Q. Would this make the air compressor wobble, or any- 
thing of that kind, when it was being pulled down the road? 
‘©A4. You mean by that bend being in there? 
“<Q. Yes. 
“A I wouldnt think it would. without its 
254 breaking all the way loose. 
“Q. You don’t know, then, why the inspector 
thought the air compressor was coming off; is that correct? 
“A. No. 
“Q. It didn’t look like it was coming off to you, did it? 
‘cA. It wasn’t coming unhooked. 
“<Q. I see. Did you make any repair to it there? 
‘CA, Yes, sir. 
<Q, What did you do? 
‘A, We put a piece of chain around ats?” 


The Court: I think Mr. Brault read that whole page, 
page 45. Didn’t you read that, Mr. Brault? 
I have it marked. 


Mr. Brault: Yes, sir, I did. 

Mr. Doherty: All right. 

Mr. Brault: According to my notes. 
Mr. Doherty: The whole page? Okay. 
On page 26, if Your Honor please. 


“<Q. If you know only, tell me why Ricky came from 
up at the north end down to the south end where 
255 you were stopped. 
‘<A, T went up there and got him. 

“<Q. Did you go up and get him after the inspector had 
waived you down? 

‘cA. That was after the inspector was hurt and we done 
earried him across the street and put him on the stretcher 
of the ambulance. 

“‘Q. Then you went up and got Ricky, the foreman? 

‘CA, That’s right. 

‘<Q, And he came down and the two of you then put 
the chain on? 

“‘A. That’s right.” 
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On page 28, Your Honor. Not that, if Your Honor 
please. 
On: page 29, bottom of page 28. 


“<Q. Why were you going from the north end to the 
south end of the construction and then going backing to 
the north end again? 

‘*A. Well, in other words, from where I’’— 


Mr. Brault: I read that as well. 
The Court: Mr. Brault read that question and the next 
one. 
256 Mr. Doherty: On page 34, the bottom of the page. 


“<Q. You indicated earlier, I believe, that the inspector 
said to do something, is that right, when he pulled you 
over to the side and told you you were losing the air com- 
pressor? Did he tell you to do something? 

‘*A, We was trying to figure out a place to hook it, you 
know, to keep it from breaking away loose—keep the tongue 
from breaking loose—keep the compressor from breaking 
all the way loose from the truck. 

**Q. I see. Did he tell you to fix it? 

‘““A. He was trying to figure out a way to help me fix 
it. That’s the way he got hurt. 

“<Q. What about the inspector from the general con- 
tractor, was he trying to tell you the way to fix it, too? 

“‘A. I disrecall if he said anything.’’ 


On page 36, if Your Honor please. 
The Court: What page? 
Mr. Doherty: Page 36. 
“<Q. Who was waving the traffic around? 
“A. I was, 
257 ‘“Q. You say ‘he’; you mean the inspector was 
standing off on the other side?’’ 


The Court: That was read. That page was read all the 
way down to the last few questions and answers. 
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Mr. Doherty: Well, all right. Then I will just read 
those. 


<Q, I understand that. Then you went and started di- 
recting traffic? 

“<A. Yes, sir. After he came out. He came out from 
underneath the truck and got back om the other side. At 
least he was coming out from between the truck and the 
air compressor. 

“<Q. Well, did he stop looking at it, then, when you 
stopped looking at it? 

“©A. T disrecall whether he was still working on it or not. 

“<Q. You don’t recall whether he was or not? 

“CA, No. 

<Q. Would you say traffic was bumper-to-bumper?’’ 


This is on 37, if Your Honor please. 


‘‘A, Well, I wouldn’t say they were bumper-to-bumper, 
but it was steady in behind each other. 
258 “‘Q. Steady behind each other? 
“A. Yes, sir. 

“<Q. Would you say it was a steady stream or steady 
line of traffic? 

“A. Yes, steady stream, steady line.”’ 

On page 38, if Your Honor please. Maybe Mr. Brault 
read this. I don’t remember. 

The Court: No, that wasn’t read. 

Mr. Doherty; 

<Q. When you went out to direct traffic, what did you 
plan to do—to repair the tongue and the hook? 

“A, I was going to put that chain on. 

“<Q. Had you taken the chain out of the bed of the truck 
yet? 

‘cA, The chain was underneath it. 

<Q, Was underneath the truck? 

‘*A, Yes, sir. 

“<Q. How did it get underneath the truck? 

‘cA. We put it under there. 
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“<Q. Who is ‘we’? 
‘“‘A. The inspector and myself.’’ 


Going to 39 again, if Your Honor please, the last ques- 
tion. 
259 “<Q. Were you afraid that somebody was going to 
hit the truck? 
“A. The way they was coming. They come up pretty 
fas + a 


The Court: The rest of that page was read. 

Mr. Doherty: All right. Question then on 40. 

“‘Q. Did you decide that you should move the truck 
in any way, or what were you going to do in order to do 
this? A. I told the inspector, I think we should move 
over, get over a little bit, or do something, the way they 
were coming up North Capitol so fast. 

“‘Q. Did the inspector agree with you? A. No, sir, he 
didn’t agree. 

“Q. What did he say? A. He was trying to still figure 
out how to hook that chain. 

“Q. Did he say anything about moving the truck at all? 
A. No, sir. 

“Q. He didn’t say anything? A. No, sir. 
260 “<Q. Were you going to move the truck? A. How 
is that? 

“(Q. Were you going to move the truck? A.I was going 
to move it farther up on the road a little further because 
I ‘seen it wasn’t going to break all the way loose because 
it hadn’t broken no more than about that far (indicating).’’ 

On page 42, if Your Honor please. 

“‘Q. Was it normal for you to have a safety chain run- 
ning from the truck to the air compressor when you towed 
the air compressor around? 

‘¢Would that be normal?”’ 

The Court: That was read. 

Mr. Doherty: The whole thing? 

The Court: According to my notes. 
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Mr. Doherty: All right. 

The Court: I mark the deposition to show the portions 
that are read. 

Mr. Doherty: All right, sir. I didn’t do that. 

The bottom of page 49. 

The Court: Page 29? 

Mr. Doherty: 49, Your Honor. 

“<Q. When you waved the cars around the truck 
261 and some of the ears went on around before the acci- 
dent happened—right? A. That’s correct. 

““Q. When they went around, was traffic also coming 
south? A. They were still coming down. 

“*Q. South? A. Coming south. 

“*Q. So that two cars would fit side by side beside the 
truck; is that right? A. That’s correct. 

““Q. Was it a tight squeeze? A. No, sir, it wasn’t a tight 


squeeze. 
“<Q. Could you have stood in between the cars? Was 
there enough room, say, for somebody to stand? A. I 


would say there was.”’ 

On page 52, if Your Honor please. 

<Q. Did he assist you in putting this chain on? A. He 
did. 

“Q. At any time did this District of Columbia inspector 
who was hurt get under the truck with you? A. He did. 

“Q. To examine where the chain would go? A. He did. 

“<Q. And you stated that you were going to move 
962 the truck further up North Capitol Street? A. 
That’s correct. 

“Q. Did he instruct you not to move the truck? A. He 
said we would hook the chain on. 

“<Q. He specifically snstructed you not to move it? A. 
He said we would hook the chain on.’’ 

Page 53, if Your Honor please. Further examination 
by Mr. Brault: 

“<Q. Your counsel a minute ago asked you a question. 
He asked you when you were going to move the truck 
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further up North Capitol Street did the inspector tell you 
not to move it. A. That’s correct. 

“‘Q. Did he tell you that? A. He said, ‘We’ll put this 
chain on here before it breaks loose.’ ’’ 

On page 54, if Your Honor please. 

“¢Q. When was he when you said you were going to move 
the truck? A. We were both at the back of the truck talk- 
ing. 

“‘Q. He was on one side and you were on the 
263 other? <A. That’s correct. 

“<Q. And you said you were going to move the 
truck at some point? A. That’s correct. 

“‘Q. What did he reply; do you remember? A. He re- 
plied, ‘We’re going to hook the chain.’ 

‘*Q. Is that all he said, ‘We are going to hook the chain’? 
A. ‘We will find a way to hook this chain.’ 

“*Q. Did you say that you wanted to move the truck be- 
fore you hooked the chain? A. I did.’’ 

On the bottom of Page 55, last question. 

““Q. When he went over and stood to the side, was he 
still trying to figure out how to hook the chain up? A. I 
guess he must have been. He was still underneath it when 
I came out this side (indicating).’’ 

On page 57, if Your Honor please. 

‘<Q. Was he standing up or was he stooped down or on 

his knees or what? A. I think he was stooped down. 
264 ‘“Q. You think he was still stopped down? A. Yes. 
“<Q. Was he still stooped down when the accident 
happened? A. It was so quick. I wouldn’t say whether he 
was still stooped down. When I hollered ‘Look out!’— 
well, at that time it hit the back of the compressor and he 
was laying up on the sidewalk. I won’t say when it hit 
whether he was down or up. 

“‘Q. From where he was stooped down looking at the 
chain and the hook, could he see traffic, or would the com- 
pressor have been between him and the traffic, if you know? 
A. He could see the traffic.’’ 
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That is all, if Your Honor please. 
Mr. Brault: The plaintiffs rest, Your Honor. 


* * * . . * * 


267 AFTERNOON SESSION 
(1:45 p.m.) 
(The jury is not present.) 


The Court: You may proceed, Mr. Doherty. 

Mr. Doherty: If Your Honor please, before I make this 
motion, might I be permitted to put certain measurements 
on that? 

The Court: Surely. 

Mr. Doherty: According to the plat, this is four feet to 
an inch. 

Mr. Brault: Your Honor, I think that putting these di- 
rectly on this exhibit, unless I have some idea of how many 
he is going to put on, it might make the exhibit very diffi- 
cult to read. 

The Court: This is an exhibit in evidence. If it were 
just an illustrative diagram, that would be different. 

Mr. Doherty: I may refer to it, though. 

The Court: You can just state it. I will bear it in mind 
without its being on the diagram. 

Mr. Doherty: All right, sir. 

The Court: I want to admit quite frankly to counsel that 
the lines on that diagram are so faint that I have been un- 

able to see it. 
268 I was surprised that a draftsman would put them 
like that. Perhaps he didn’t realize this was the pur- 
pose. 

I can see the officer’s diagram because he drew heavy 
lines. 

Mr. Doherty: May I proceed? 

The Court: Yes, indeed. 

Mr. Doherty: If Your Honor please, at this time on be- 
half of both defendants, I move for a directed verdict on 
the ground that there has been no negligence proven inso- 
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far as the defendants are concerned, and that if there was 
any negligence of any kind in what the defendant Ross 
did it the time, then the plaintiff was guilty of contributory 
negligence and/or he assumed the risk of the situation 
which was presented. 


(Argument by counsel was not transcribed.) 


The Court: You may bring in the jury. 


Ruling of the Court 
(The jury entered the courtroom.) 


The Court: At the close of the plaintiffs’ case, the de- 
fendants moved for a directed verdict in their favor. 

This has been a very difficult case for the Court because 
of its very strong human appeal and because it involves 

human tragedy. 
269 The plaintiff was a highway inspector employed 
by the Highway Department of the District of Co- 
lumbia Government. 

He was one of the inspectors on a street improvement 
project on North Capitol Street in the city of Washington 
between Bryant Street and Michigan Avenue. 

The defendant, Inter-County Construction Corporation, 
was one of the contractors or subcontractors in that par- 
ticular project. 

The defendant Ross was employed by Inter-County Con- 
struction Corporation as a driver of a truck which had a 
compressor attached to the rear as a trailer. 

The truck and the compressor were proceeding south on 
North Capitol Street when the plaintiff, standing on the 
northeast corner of Bryant and North Capitol Streets, 
noticed that apparently the compressor was gradually 
breaking loose from the truck. 

He waved or called to the truck driver, who, thereupon, 
in another block or two, made a left turn and came up north 
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on North Capitol Street and stopped at a point near where 
the plaintiff was standing. 

The plaintiff came over to the truck driver, informed 
him that the compressor was gradually breaking loose and 
that he better fasten it with a chain or otherwise. 

The driver Ross and the plaintiff were discussing 

270 the best method of accomplishing this result and 

beginning to attach a chain when the defendant 

Tinsley was driving an automobile in a northerly direction 
on North Capitol Street. 

He carelessly and negligently hit the rear of the com- 
pressor, pushed it forward, and the compressor struck the 
plaintiff. 

The plaintiff’s leg was seriously injured. 

The seriousness of this matter appears from the fact 
that the plaintiff, who was a young man, was unable to 
work for several years. He was in and out of the hospital 
with a series of operations on his leg, and, finally, with 
these operations, including a bone graft, being unsuccessful, 
the surgeons resolved to amputate a part of the leg and 
attach an artificial limb. 

This rehabilitated the plaintiff so that he could hold 
another job and enter a different career. 

One satisfying feature here is that under the Federal 
Employees Compensation Act the best possible medical 
care was given to the plaintiff, including several confer- 
ences of seven or eight orthopedic surgeons, something 
that the ordinary person probably could not afford. 

Now, obviously, the plaintiff should receive damages in 
a very large amount. He should receive them from 

Tinsley. 
271 Unfortunately, Tinsley is not a responsible person, 
apparently. He never could be located. He was 
never served with process. 

This case is an outstanding demonstration of the neces- 

sity of compulsory liability insurance. 
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Every taxi driver is required to carry liability insurance 
and surely every other motorist should be. 

So, too, one wonders why it would not be reasonable to 
extend the right to serve process on a resident motorist 
by serving the District Government—why that should not 
be extended to resident motorists as well as to non-resident 
motorists, but those are matters for Congress. 

The organized Bar could be of assistance to Congress in 
this matter. 

The Court has to apply the law to the facts that it has 
before it. Tinsley isn’t here. Tinsley is the persor who 
is primarily and principally liable. 

Now, then, what is the allegation of negligence as against 
the owner of the truck and the truck driver? 

The allegation is that the truck and the compressor were 
parked for the moment in violation of law. 

There is no question about the fact that there is evidence 

from which an inference could be drawn that the 
272 _— parking was in violation of law. 

We all know that parking violations can be very 
dangerous. I know there are those who think that a mov- 
ing violation is much worse than a standing violation, but 
there are some standing violations that are worse than 
moving violations. 

A person who double parks in line or traffic and requires 
the cars back of him to pass around him with the risk of 
being hit by cars proceeding in the adjoining lane, is cer- 
tainly a menace to the safety of people. 

The Court of Appeals for the District of Columbia has 
held that it is indeed negligence to park a car in violation 
of law, and, further, has held that it may be a concurring 
proximate cause of an injury sustained as a result of 
another vehicle trying to pass around the vehicle that is 
illegally parked, the theory being that a person who parks 
his vehicle illegally starts a course of causation. 

This was held in D. C. Transit System, Inc., vs. Sling- 
land, 105 Appeals, D. C., 264. 
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But there is another element in this case which the 
Court is of the opinion is legally governing and which 
distinguishes it from the line of cases of which the Sling- 

land case is an example. 
273 Here it was the plaintiff who signaled to the 
driver of the truck to stop; the driver, bowing to 
the authority of the plaintiff, because the plaintiff was a 
Government inspector on the job on which the driver was 
working, stopped. 

The plaintiff came over to him and explained to him 
that the compressor was breaking loose from the defend- 
ant’s truck and suggested that right there, without moving 
anywhere else, steps be taken to fasten the compressor to 
the truck more securely. 

The plaintiff discussed the matter in some detail, ap- 
parently, with the driver and started to assist him in ac- 
complishing the desired result, when Tinsley came along 
in a car behind and struck the compressor, and the com- 
pressor struck the plaintiff. 

Under those circumstances, the Court is unable to con- 
clude that there is any basis upon which the jury would 
be justified in finding the defendants before the Court 
either guilty of negligence or that their negligence was 
the proximate cause of the accident. 

It is with a heavy heart that the Court sees the result 
of the plaintiff’s not being able to recover any damages 
for the disastrous accident that he has sustained, but the 

Court sees no basis for requiring the Inter-County 
974 Construction Corporation to pay the damages. 
Under those circumstances the Court feels that 
it has no alternative except to direct a verdict in favor of 
the defendants, and the Court so rules. 

In doing so, the Court wishes to express its commenda- 
tion and gratitude to each of the two counsels in the case 
for the very able manner and helpful manner in which 
the case was tried. 
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The Deputy Clerk: Will counsel please sign for your 
exhibits. 

Jurors, please rise. 

Members of the jury, by direction of the Court your 
verdict in this case is for the defendants versus the plain- 
tiffs, and that is your verdict, so say you each and all. 


(Chorus of, ‘‘We do.’’) 


The Court: Ladies and gentlemen of the jury, the Court 
wishes to thank you for the time and the attention you 
have given this case and you are relieved from further 
responsibility in it. 
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QUESTION PRESENTED 


The only question presented is whether the trial Court 
acted properly in directing a verdict for defendant where 
it appeared that appellees’ truck and compressor was 
stopped by Aylor, a District construction inspector, and 
while so stopped the compressor was struck by a third 


party causing injury to Aylor. 
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Appeal from the United States District Court 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 


The appellants are Delmar R. Aylor and Virginia EB. 
Aylor, and the appellees are Intercounty Construction Cor- 
poration and Clifton Ross. The other named defendant, 
Leon A. Tinsley, was never served and is not a party to 
this appeal. 
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Delmar R. Aylor and Clifton Ross, being the only actors 
in the occurrence upon which negligence is based, the 
parties will hereafter be referred to as AyLor and Ross. 


On December 29, 1959, the District of Columbia was in 
the process of the widening and resurfacing of North Cap- 
itol Street, north of Bryant Street, N. W., with a median 
strip to separate north and southbound traffic. The west 
side of the median strip, which would normally be for 
southbound traffic, had been completed and there was one 
lane for north and southbound traffic on the west side, 
but with no right to make a left turn therefrom. The 
east side of the median strip was still under construction. 


Plaintiffs’ exhibit No. 1, which has been made a part of 
the record on appeal, will disclose the measurements, the 
caution signs and the guide lines for traffic approaching 
the intersection from the north and south of Bryant Street. 


Intercounty Construction Corporation was one of the 


sub-contractors on the project for the purpose of installing 
the necessary water and sewer mains, and Ross was a 
truck driver in the employ of Intercounty. 


Aylor was the District inspector on the project to see 
that the contractors performed their work in accordance 
with the District specifications (J. A. 7). 


Ross was directed by his employer to move his compres- 
sor approximately two blocks south of its position to an- 
other part of the job, but due to the fact that no left turn 
could be made from North Capitol for southbound traffic, 
it was necessary that Ross proceed several blocks south on 
North Capitol Street and to make a right turn and certain 
left turns on various streets in order to proceed north on 
North Capitol Street, and to make a right turn therefrom 
to bring the compressor to its destination. 


Aylor, being under the impression that the compressor 
was coming loose from the truck, flagged or stopped Ross 
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at or near the area under construction in the intersection 
of Bryant Street (J.A. 12-16). 


Aylor stated that his concentration of thought was stop- 
ping Ross and telling him what he had observed; that was 
a part of his duties (J. A. 20). 


Aylor had some discussion with Ross as to whether the 
compressor was coming loose, with Ross saying he had only 
a couple of blocks further to go and wished to continue, but 
Aylor stated that he should put the chain on the com- 
pressor (J. A. 22), and the conversation between Ross and 
Aylor appears at pages 87-89 of the joint appendix. 


After Ross had stopped the truck and compressor traffic 
continued to move north and south past the stopped truck 
and compressor (J. A. 36, 38, 39). 


While there is some question from the testimony as to 
whether Aylor was assisting Ross in connecting the chain 
between the truck and compressor at the time the acci- 
dent occurred, at least Aylor was on the east side of the 
compressor and either doing or directing the placing 
of the chain thereon and close enough to have his left leg 
struck by some part of the compressor when it was struck 
by the automobile operated by Tinsley. 


SUMMARY OF ARGUMENT 


The act of Ross in stopping the truck and compressor at 
the direction of Aylor was not negligence and was not the 
proximate cause of the injury sustained by Aylor. 


ARGUMENT 


The appellees contend that Ross was not negligent in 
stopping his truck and compressor at the direction of 
Aylor, which was admittedly a part of Aylor’s authority. 
It is further contended that the accident was caused by 
the sole negligence of one Tinsley in running into the rear 
of the compressor which in some way caused the com- 
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pressor to connect with the leg of Aylor causing his in- 
juries. 

A certain part of the testimony of Ross, which was 
read from his deposition in rebuttal to certain parts read 
by counsel for appellants, appears in the record (J. A. 
111-117) and from the entire record Ross did only that 
which a normal employee would have done, and that was 
to stop his truck and compressor at the direction of Aylor. 
The situation existing by reason of the stopping of the 
truck and compressor was as open and obvious to Aylor 
as it was to Ross. Aylor remained in and around the truck 
and compressor from the time it stopped until he was in- 
jured and if a dangerous condition existed it was as ap- 
parent to Aylor as it was to Ross, and if it was a dangerous 
condition then in remaining in the position that he did he 
assumed the risk of the situation as a matter of law. 


In the case of Richardson v. Gregory, 108 U.S. App. D.C. 
263, the Court, at page 266, made the following statement: 


“(Negligence alone does not equal liability. A simple 
breach of duty having no causal connection with the 
injury cannot produce legal responsibility. The car 
in question may lack automobile registration tags—a 
clear violation of statute or regulations—but this 
omission could hardly be a proximate cause or con- 
tribute to injury in a legal sense; hence it is of no 
consequence. ** * We have consistently emphasized 
that both negligence and causation must be proved 
before the plaintiff can have a verdict.’ 


In the case of Howard v. Swagart, 82 App. D.C. 147, this 
Court said: 


“Dealing with the causation aspect first, this court 
has defined the proximate cause of an injury to be 
“that cause which, in natural and continual sequence, 
unbroken by any efficient intervening cause, produces 
the injury and without which the result would not 
have occurred.’ ”’ 
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In the case of Fitzpatrick v. Fowler, 83 App. D.C. 229, 
168 F. (2d) 172, Fitzpatrick was a maid in the home of 
Fowler, whose principal duties were to wait on table and 
to clean and dust the dining room, and had been in the em- 
ploy of defendant two weeks before she caught her foot in 
something which caused her to fall and break her hip, 
and it was disclosed that the plaintiff knew, or must have 
known, of the condition which caused her to fall for she 
had been cleaning the floor for that period of time. The 
Court then said: 


“This being the case, there appears no escape from 
the conclusion, reasonably drawn from appellant’s own 
testimony, that she must have observed this defective 
condition in the floor covering some time prior to the 
accident, or should have done so in the exercise of 
reasonable care. * * °. 


“This brings us to the question of assumption of 


risk. Appellant contends it was error for the court 
below to hold that appellant assumed the risk causing 
the injury. But we find it well established that an em- 
ployee assumes not only the ordinary risks incident to 
his employment, but also any extraordinary risks which 
are obvious or fully known and appreciated by him. 
*** The plain import of the common law doctrine of 
assumption of risk is that if the employee knew of 
the dangerous condition, or could have known of it 
by the exercise of reasonable care, he should be held 
to have assumed the risks incident to such danger, for 
he is presumed to see and understand dangers that 
a prudent person would see and understand, which 
he might protect himself against by exercising rea- 
sonable care for his own safety.’ 


Federal Employees’ Compensation Benefits 


The appellants in their brief have made reference to the 
action of the trial judge in permitting the appellees to 
bring out the fact that during the period of Aylor’s illness 
he received compensation, medical and hospital payments, 
which, of course, is no part of this appeal. 
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Counsel for the parties agreed that the only record to 
be submitted to this Court would be on the question of 
liability and no designation of record or statement of points 
was filed in the trial Court by counsel for the appellants 
nor is all of the record, insofar as it refers to this par- 
ticular item, before the Court, and, under the circum- 
stances, it is submitted that it is not a proper part of the 
issue on this appeal and that it should be ignored by this 
Court. 


CONCLUSION 


It is respectfully submitted that the record discloses no 
negligent act on the part of Ross which in any way was 
a proximate cause of the injuries sustained by Aylor, and 
if there was any negligence on the part of Ross then it 
was a risk which was assumed by Aylor. 


It is respectfully submitted that the action of the trial 
Court in directing a verdict for the defendants was proper 
and that the judgment entered thereon should be affirmed 
by this Court. 


CorneLivus H. DoHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 20005 
Attorney for Appellees 


